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INDEX DIGEST OF VOLUME 84 


The following table shows the page at which each monthly issue of 
The Banxinc Law Journat during the year 1967 begins and ends: 


January 1-94 
February 95 - 188 
March 189 - 282 
April 283-376 
May 377 - 470 
June 471 - 564 


July 565 - 658 
August 659 - 752 
September 753 - 846 
October 847 - 940 
November 941 - 1034 
December 1035 - 1086 


The following index and digest contain legal cases and articles which 
have appeared in The Banxinc Law JourNat during 1967. The entire arrange- 
ment, including the number of sections, follows the plan of the new sixth edition 
of the Banking Law Journal Digest. The new Digest contains summaries of 
more than 15,000 banking decisions which have been published in The BANKING 
Law Journa_ from the time of its establishment in 1889 down to and including 
December, 1961. The Banking Law Journal Digest 1967 Cumulative Supplement 


will contain subsequent decisions. 


ACCEPTANCES 


§5. Where agent draws on principal — 
Agent personally liable. 
Missouri (1966) Endorsers who signed 
trade acceptances with individual signa- 
tures along with the added abbreviations 
of “Pres.,” “Sec’y” and “Treas.” created a 
prima facie case of individual liability. 
Where instrument contains words indi- 
cating that endorser signs on behalf of 
principal he is not liable but the addition 
of the words describing him as agent with- 
out disclosing his principal does not ex- 
empt him from personal liability. Re- 
ceivables Finance Corp. v. Hamilton et 
al., Supreme Ct., 408 S.W.2d 44, 84 B.L.J. 
549. 
AGENTS 


§56. Agent's authority. 

Georgia (1966) Note was drawn payable 
“to order of Henry L. de Give, Attorney 
for R. O. Cannon, Jaboc B. Fannin and Dr. 


Charles F. Goosby” and was not endorsed 
by de Give to plaintiffs. Defendant con- 
tends that plaintiffs were not proper par- 
ties to sue on note. This contention was 
held to be without merit. Uniform Com- 
mercial Code, Section 3-117 provides: 
“An instrument made payable to a named 
person with the addition of words de- 
scribing him (a) as agent or officer of a 
specified person is payable to his principal. 
... Either the principal or the agent in 
his own name may enforce payment as 
a holder of the instrument. Bennett v. 
Cannon et al., Ct. of App., 151 S.E.2d 828, 
84 B.L.J. 455. 


§57. Agent's authority to indorse. 

U.S. Court of Appeals, Ist Cir. (1966) A 
Massachusetts firm known as Sandler-ette 
opened an account with a local bank. 
Morse was its office manager from 1956 
until 1961. One of his duties was to pre- 
pare for deposit the checks received by 


iii 


iv THE BANKING LAW JOURNAL 


and payable to the company. He had 
authority to place a rubber stamp endorse- 
ment on all checks and deliver them for 
deposit. During the period mentioned, 
Morse made personal use of his position 
and wrongfully cashed 172 checks total- 
ling some $310,000. These checks were 
not deposited to the firm account, but 
cashed by the bank for Morse. The issue 
before the U.S. Circuit Court of Appeals 
is only to decide whether the loss suffered 
by the bank is within the coverage of a 
Bankers Blanket Bond which was in force 
between the bank and Aetna Casualty 
Co. at the time the loss occurred. Aetna’s 
argument, states the court, appears to be 
based upon the theory that Sandler-ette 
“received some benefit by taking the ac- 
tion it did to have Morse prosecuted for 
larceny of its property.” The court rejects 
this theory and holds that the money 
stolen came under the bond coverage. 
Aetna Casualty and Surety Company v. 
Guaranty Bank and Trust Company, 370 
F.2d 276, 84 B.L.J. 728. 


U. S. Court of Appeals, 8th Cir. (1967) 
Defendant, Fannie Mae Ross, was con- 
victed in the U. S. District Court for forg- 
ing treasury checks issued in the name of 
her mother after her mother’s death. On 
appeal to the Court of Appeals, Eighth 
Circuit, the conviction was affirmed. In 
affirming the lower court, the Circuit 
Court agreed with the government's posi- 
tion that under the law of Missouri, Mrs. 
Williams’ death terminated the agency 
which the defendant had to “open, en- 
dorse and cash” her mother’s checks. Ross 
v. United States, 374 F.2d 97, 84 B.L.J. 
714. 


§58. Personal liability of agent on note. 
Missouri (1966) Endorsers who signed 
trade acceptances with individual signa- 
tures along with the added abbreviations 
of “Pres.,” “Sec’y” and “Treas.” created a 
prima facie case of individual liability. 


Where instrument contains words indicat- 
ing that endorser signs on behalf of prin- 
cipal he is not liable but the addition of 
the words describing him as agent without 
disclosing his principal does not exempt 
him from personal liability. Receivables 
Finance Corp. v. Hamilton et al., Supreme 
Ct., 408 S.W.2d 44, 84 B.L.J. 549. 


ALTERED PAPER 


§63. Material alterations. 

Louisiana (1967) Two men claiming to 
represent the Rich Plan of New Orleans, 
Inc. visited George Henne and his wife 
Leona at their home and sold them a 
home food plan for $100. They suggested 
that the Hennes sign a promissory note 
in blank but the Hennes refused. One 
of the representatives then entered the 
amount $100 and the figure “4” in the 
space reserved for the number of install- 
ments. Both figures were written in ink. 
The Hennes then signed the note. The 
original figures $100 and 4, which were 
written in ink, had been erased and the 
new figures typed over the erasures. The 
trial court found as a matter of fact that 
these alterations were “obvious to the 
naked eye.” The Court of Appeals of 
Louisiana affirmed the trial court holding 
that the plaintiff could not recover on the 
note since it was not a holder in due 
course where the alterations on the note 
were obvious. Nationwide Acceptance 
Corporation v. Henne et al., 194 $.2d 434, 
84 B.L.J. 449. 


§82. Rights of holder in due course. 

Louisiana (1967) Two men claiming to 
represent the Rich Plan of New Orleans, 
Inc. visited George Henne and his wife 
Leona at their home and sold them a 
home food plan for $100. They suggested 
that the Hennes sign a promissory note in 
blank but the Hennes refused. One of the 
representatives then entered the amount 
$100 and the figure “4” in the space re- 
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served for the number of installments. 
Both figures were written in ink. The 
Hennes then signed the note. The orig- 
inal figures $100 and 4, which were writ- 
ten in ink, had been erased and the new 
figures typed over the erasures. The trial 
court found as a matter of fact that these 
alterations were “obvious to the naked 
eye. The Court of Appeals of Louisiana 
affirmed the trial court holding that the 
plaintiff could not recover on the note 
since it was not a holder in due course 
where the alterations on the note were 
obvious. Nationwide Acceptance Corpor- 
ation v. Henne et ~ 194 S.2d 434, 84 
B.L.J. 449. 


ANTEDATED AND POSTDATED 
INSTRUMENTS 


§90. Validity. 

Kansas (1966) Willa Beard gave a check 
of $78.50 to a feed store on June 30, 1964. 
She dated it the next day, July 1, 1964. 
The postdated check was given toward 
payment of her account at the feed store. 
Willa Beard was charged with and con- 
victed of feloniously issuing an insuffi- 
cient-fund check in violation of Kansas 
law. She appealed the conviction on the 
ground that the Kansas statute did not 
make the issuing of a postdated check 
illegal, even with not insufficient funds. 
The Supreme Court of Kansas decided 
that a prosecution may not be maintained 
on an insufficient or no-fund check which 
has been postdated. State of Kansas v. 
Beard, Sup. Ct., 416 P.2d 783, 84 B.L.J. 
334. 


ASSIGNMENTS 


§94. Assignment of bill or note. 

Georgia (1966) One who takes a negotia- 
ble promissory note by assignment after 
maturity and with notice of its dishonor 
is not a holder thereof and takes it subject 
to all the outstanding equities and de- 
fenses available against the original payee 


thereof. American Surety Co. of N. Y. v. 
Garber, 151 S.E.2d 887, 84 B.L.J. 360. 


Mississippi (1967) Two elderly homeown- 
ers were visited by a couple of sharpies 
who presented themselves as representa- 
tives of the federal government sent out 
to remodel and repair old houses. The 
homeowners were persuaded to sign a 
“paper, but the only testimony in the 
record on appeal is that a yellow paper 
was signed, and, apparently, it was a 
contract with K. V. Builders for the mak- 
ing of the repairs, since such a contract 
is the only one of the original documents 
on yellow paper. Both homeowners em- 
phatically denied signing either the note 
or the trust deed. The court -held that 
the “direct testimony of appellees [the 
homeowners] that they did not execute 
the note or deed of trust is clear and con- 
vincing.” It also held that these “signa- 
tures” were forgeries. The court held that 
since the note and trust deed were forg- 
eries, even an innocent purchaser could 
acquire no title. A forgery will not re- 
lieve an indorser who signs “without re- 
course.” He warrants that such signature 
is genuine and not a forgery. Securities 
Investment Company of St. Louis v. 
Williams et al., Supreme Court, 193 So.2d 
719, 84 B.L.J. 352. 


ATTACHMENT, GARNISHMENT 
AND EXECUTION 


§100. Priorities between different parties. 
Maryland (1966) On September 25, 1963 
the Suburban Trust Company advanced 
an $11,800 loan to depositor, Merland’s 
Club, payable at the rate of $400 per 
month at 6% interest with payments due 
on the 25th of each month. The loan 
was evidenced by an unsecured note and 
the depositor-maker made his payments 
promptly and in full. The July 25, 1964 
payment was made on schedule leaving 
a $7,800 balance due on the note which 
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seemed safe enough when viewed against 
the deposit account of $15,352.31. Four 
days later the bank received a notice of 
attachment against the Merland account 
in satisfaction of an outstanding judgment 
of $34,484. This, of course, would reduce 
the bank account to zero, and render the 
note, in all probability, uncollectable. The 
bank swiftly accelerated the note, charged 
the account with the full balance of $7,800 
plus a small interest charge, marked the 
note “paid” and stood ready to turn over 
the remaining $7,548 of the account to 
the attaching creditors. The attaching 
creditors, of course, did not agree. They 
took the position that rights in the account 
were fixed on the date the notice of at- 
tachment was served and that on that 
day the bank had no right to either accel- 
erate the note or to charge the account. 
The court took a different view of the 
matter and reasoned that the attaching 
creditor stands in the shoes of his debtor. 
The debtor, here the customer in the 
bank, had brought the action against the 
bank on the deposit account, and the 
bank could have exercised any right of 
set-off against the customer which might 
have accrued up to the time of the trial 
itself. Thus the trial was the critical cut- 
off point between the bank and its cus- 
tomer. Messall v. Suburban Trust Com- 
pany, Court of Appeals, 224 A.2d 419, 84 
B.L.J. 303. 


ATTORNEY’S FEES 


§109. Provision in instrument for attor- 

ney’s fees held valid. 
Arkansas (1967) Note sued upon provided 
for the payment of reasonable attorney's 
fees incurred in collecting same. Court 
held that 10% fee in the amount of 
$324.45, representing 10% of the principal 
and interest found to be due together with 
costs, was entirely reasonable. Pischer v. 
Baltz, Supreme Court, 414 S.W.2d 859, 84 
B.L.J. 1017. 


§111. Recovery of attorney's fees. 

U. S. Court of Appeals, 5th Circuit (1966) 
Award of $7,000 for attorney’s fees held 
to be excessive in an uncomplicated law- 
suit to recover on a set of promissory notes 
worth roughly $22,000. Case remanded to 
enable district court to reconsider the 
amount awarded for attorney's fees. Du- 
Breuil v. Stevenson, 369 F.2d 690, 84 
B.L.J. 360. 


U.S. Court of Appeals, Fifth Circuit (1967) 
Evidence showed $1,500 and $2,500, re- 
spectively, to be reasonable attorney's 
fees for suit involving conversion of two 
$10,000 blank notes. Findings of trial 
court supported by substantial evidence. 
Cunningham v. Mitchell, 374 F.2d 356, 84 
B.L.J. 738. 


Arkansas (1967) Note sued upon provided — 
for the payment of reasonable attorney's 
fees incurred in collecting same. Court 
held that 10% fee in the amount of 
$324.45, representing 10% of the principal 
and interest found to be due together with 
costs, was entirely reasonable. Pischer v. 
Baltz, Supreme Court, 414 S.W.2d 859, 84 
B.L.J. 1017. 


Colorado (1966) Holder of a note provid- 
ing for the payment of reasonable attor- 
neys fees upon collection is entitled to the 
recovery of such a fee only upon showing 
that the fee actually was paid or incurred 
and that the amount of the fee is reason- 
able. Stevens v. Liberty Loan Corp. of 
Jefferson, 421 P.2d 732, 84 B.L.J. 361. 


Florida (1967) Where attorneys represent- 
ing testamentary distributees petitioned 
for fees out of proportion and attorneys 
failed in their main purpose to increase 
residuary estate and where there was evi- 
dence that attorneys’ efforts decreased 
value of estate, attorneys were held not 
entitled to compensation out of the corpus 
of the trust. First National Bank in Fort 
Myers v. Hill et al., District Ct. of Ap- 
peals, 194 So.2d 675, 84 B.L.J. 548. 
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New York (1967) Attorney’s fees of $22,222 
held to be excessive even though they had 
previously agreed with the client on a 
fixed percentage. The court held that “the 
terms of the agreement were such that 
their fairness and reasonableness should 
be examined.” Furthermore, the court 
stated the burden of proving that the 
agreement was fair and reasonable under 
the circumstances is on the attorney. The 
court ruled that he had not sustained the 
burden of proving the fairness of the 
agreement. In re Gasco, Benes v. Mc- 
Lemore et al., Supreme Ct., Appellate 
Div., 275 N.Y.S. 871, 84 B.L.J. 613. 


§117. Power to create a bank. 

U.S. Court of Appeals, 8th Cir. (1966) On 
December 12, 1964, the Comptroller ap- 
proved the application for the establish- 
ment of the West Side National Bank, 
without holding any formal hearing. On 
January 27, 1965, eight banks brought an 
action to declare the charter unlawful 
and to direct the Comptroller to conduct 
formal hearings before granting another 
charter. The appellate court, in affirming 
the lower court, held that the Comptroller 
need not conduct formal hearings in the 
granting of a new bank charter. However, 
the court went into some lengths to point 
out that competing banks, as interested 
parties, have the right to challenge illegal 
acts of the Comptroller. The court makes 
the court went to some lengths to point 
acts within the authority granted him and 
as long as his discretion is not abused 
there will be no judicial review of his 
decision to grant a new charter. “How- 
ever,” states the court, “if the Comptroller 
acts in excess or abuse of his legal autho- 
rity, to this extent his actions are subject 
to judicial review, with the burden of 
proof resting on the party seeking the 
review.” Webster Groves Trust Company 
v. Saxon, December 14, 1966, 84 B.L.]. 
122. 


U.S. District Court, Michigan (1966) 
Plaintiff, Warren Bank, a Michigan state 
bank, challenged the Comptroller’s deci- 
sion to allow a new national bank to be 
opened in the city of Warren, Michigan. 
Plaintiff alleged a number of reasons, all 
primarily based upon the abuse of discre- 
tion by the Comptroller. The United 
States District Court upheld the Comp- 
troller’s decision on the basis that no such 
abuse of discretion had been shown by 
plaintiff. Warren Bank v. Saxon, United 
States District Court, 1966, 84 B.L.J. 524. 


§119. State control of banking business. 
Michigan (1967) Former Comptroller 
Saxon was ruled to have been “arbitrary 
and capricious” in his granting of a new 
branch bank in the Village of Holt, Mich- 
igan. Circuit Court Judge O'Sullivan fur- 
ther ruled that the lower federal court 
was “clearly erroneous” in not holding 
that the Comptroller had exceeded his 
executive privileges. The appellate court 
held that the lower court had “clearly” 
erred when it ruled that the location of 
Dart’s branch was in a separate village 
from Holt. The court therefore reversed 
the lower court, vacated the certificate 
issued by the Comptroller and enjoined 
the Dart National Bank from operating 
a branch at any place within the Village 
of Holt, Michigan. American Bank & 
Trust Co. v. Saxon, Comptroller of the 


_Currency, and The Dart National Bank 


of Mason, Western District of Michigan, 
February 28, 1967, 84 B.L.J. 423. 


U.S. Court of Appeals, District of Colum- 
bia Cir. (1967) New York banking statute, 
Section 105(1)(b), states that “a bank or 
trust company with its principal office in 
a city with a population of more than one 
million [New York City] may open and 
occupy one or more branch offices in any 
county adjoining such city if such county 
has a population of more than seven hun- 
dred thousand [Nassau County]. ...” Since 
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the unincorporated area of Nassau county 
in which New York City bank seeks to 
open a branch is not “in a city or village 
with a population of one million or less 
in which is already located the principal 
office of another bank, trust company or 
national banking association” neither Sec- 
tion 105(1)(b) of the New York Banking 
Law nor Section 7 of the National Bank 
Act would seem to bar its establishment. 
Valley National Bank of Long Island v. 
Camp and The Chase Manhattan Bank 
(National Association). 377 F.2d 173, 84 
B.L.J. 1016. 


U.S. Supreme Court (1966) The U.S. Su- 
preme Court decided that national banks 
must conform to state bank branching 
statutes. The court held that the legisla- 
tive history of the National Bank Act 
indicated quite clearly that Congress in- 
tended to place national and state banks 
on a basis of “competitive equality” inso- 
far as branch banking was concerned. The 
case originated when the Comptroller 
allowed two Utah banks to establish 
branches. Utah law prohibits Utah banks, 
with certain exceptions, from establishing 
branches except by taking over an existing 
bank which has been in operation not less 
than five years. The U.S. Supreme Court 
affirmed the Court of Appeals in both 
cases, holding that since Utah banks could 
not establish branches in the manner 
sought by the two national banks, they 
also were prevented by state law. The 
First National Bank of Logan, Utah v. 
Walker Bank and Trust Company; First 
Security Bank of Utah, N. A. v. Commer- 
cial Security Bank; Saxon v. Commercial 
Security Bank, October Term, 1966, De- 
cember 12, 1966, 84 B.L.J. 113. 

§119.5. Federal control of banking 
business. 

Michigan (1967) Former Comptroller 
Saxon was ruled to have been “arbitrary 
and capricious” in his granting of a new 


branch bank in the Village of Holt, Mich- 
igan. Circuit Court Judge O'Sullivan fur- 
ther ruled that the lower federal court 
was “clearly erroneous” in not holding 
that the Comptroller had exceeded his 
executive privileges. The appellate court 
held that the lower court had “clearly” 
erred when it ruled that the location of 
Dart’s branch was in a separate village 
from Holt. The court therefore reversed 
the lower court, vacated the certificate 
issued by the Comptroller and enjoined 
the Dart National Bank from operating 
a branch at any place within the Village 
of Holt, Michigan. American Bank & 
Trust Co. v. Saxon, Comptroller of the 
Currency, and The Dart National Bank 
of Mason, Western District of Michigan, 
February 28, 1967, 84 B.L.J. 423. 


U.S. Court of Appeals, District of Colum- 
bia Cir. (1967) New York banking statute, 
Section 105(1)(b), states that “a bank or 
trust company with its principal office in 
a city with a population of more than one 
million [New York City] may open and 
occupy one or more branch offices in any 
county adjoining such city if such county 
has a population of more than seven 
hundred thousand [Nassau County]... .” 
Since the unincorporated area of Nassau 
county which New York City bank seeks 
to open a branch is not “in a city or vil- 
lage with a population of one million or 
less in which is already located the prin- 
cipal office of another bank, trust company 
or national banking association” neither 
Section 105(1)(b) of the New York Bank- 
ing Law nor Section 7 of the National 
Bank Act would seem to bar its establish- 
ment. Valley National Bank of Long 
Island v. Camp and The Chase Manhattan 
Bank (National Association). 377 F.2d 173, 
84 B.L.J. 1016. 


U.S. Supreme Court (1966). The U.S. Su- 
preme Court decided that national banks 
must conform to state bank branching 
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statutes. The court held that the legisla- 
tive history of the National Bank Act 
indicated quite clearly that Congress in- 
tended to place national and state banks 
on a basis of “competitive equality” inso- 
far as branch banking was concerned. 
The case originated when the Comptrol- 
ler allowed two Utah banks to establish 
branches. Utah law prohibits Utah banks, 
with certain exceptions, from establishing 
branches except by taking over an existing 
bank which has been in operation not less 
than five years. The U.S. Supreme Court 
affirmed the Court of Appeals in both 
cases, holding that since Utah banks could 
not establish branches in the manner 
sought by the two national banks, they 
also were prevented by state law. The 
First National Bank of Logan, Utah v. 
Walker Bank and Trust Company; First 
Security Bank of Utah, N. A. v. Commer- 
cial Security Bank; Saxon v. Commercial 
Security Bank, October Term, 1966, De- 
cember 12, 1966, 84 B.L.J. 113. 


“Federal Margin Requirements as a Basis 
for Civil Liability,” 84 B.L.J. 211. 

“Bank Loans and Regulation U” by 
George F. McEvoy, 84 B.L.J. 668. 
“Banks and the Securities Act of 1933” by 
Herbert D. Miller, 84 B.L.J. 95. 


§121. Discretion of authorities in issuing 
charter. 

Michigan (1967) Former Comptroller 
Saxon was ruled to have been “arbitrary 
and capricious” in his granting of a new 
branch bank in the Village of Holt, Mich- 
igan. Circuit Court Judge O’Sullivan fur- 
ther ruled that the lower federal court 
was “clearly erroneous” in not holding 
that the Comptroller had exceeded his 
executive privileges. The appellate court 
held that the lower court had “clearly” 
erred when it ruled that the location of 
Dart’s branch was in a separate village 
from Holt. The court therefore reversed 
the lower court, vacated the certificate 


issued by the Comptroller and enjoined 
the Dart National Bank from operating 
a branch at any place within the Village 
of Holt, Michigan. American Bank & 
Trust Co. v. Saxon, Comptroller of the 
Currency, and The Dart National Bank 
of Mason, Western District of Michigan, 
February 28, 1967, 84 B.L.J. 423. 


U.S. District Court, Michigan (1966) Plain- 
tiff, Warren Bank, a Michigan state bank, . 
challenged the Comptroller’s decision to 
allow a new national bank to be opened 
in the city of Warren, Michigan. Plaintiff 
alleged a number of reasons, all primarily 
based upon the abuse of discretion by the 
Comptroller. The United States District 
Court upheld the Comptroller’s decision 
on the basis that no such abuse of discre- 
tion had been shown by plaintiff. Warren 
Bank v. Saxon, United States District 
Court, 1966, 84 B.L.J. 524. 


U.S. Court of Appeals, 8th Cir. (1966) On 
December 12, 1964, the Comptroller ap- 
proved the application for the establish- 
ment of the West Side National Bank, 
without holding any formal hearing. On 
January 27, 1965, eight banks brought an 
action to declare the charter unlawful 
and to direct the Comptroller to conduct 
formal hearings before granting another 
charter. The appellate court, in affirming 
the lower court, held that the Comptroller 
need not conduct formal hearings in the 
granting of a new bank charter. However, 
the court went into some lengths to point 
out that competing banks, as interested 
parties, have the right to challenge illegal 
acts of the Comptroller. The court makes 
the point that as long as the Comptroller 
acts within the authority granted him and 
as long as his discretion is not abused 
there will be no judicial reivew of his 
decision to grant a new charter. “How- 
ever,” states the court, “if the Comptroller 
acts in excess or abuse of his legal autho- 
rity, to this extent his actions are subject 
to judicial review, with the burden of 
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proof resting on the party seeking the 
review. Webster Groves Trust Company 
v. Saxon, December 14, 1966, 84 B.L.J. 
122. 


§124. Bank examinations. 

“Banking Legal Audits—A Proposal” by 
David A. Bridewell and Charles B. Robi- 
son, 84 B.L.J. 753. 


§132. Merger and consolidation. 

U.S. District Court, Middle Tennessee 
(1966) Court upheld merger of Nashville 
Bank and Trust Company with Third 
National Bank of Nashville under Bank 
Merger Act of 1966. It gave substance 
to “floundering” or “stagnating” bank doc- 
trine. Court held that merger was not 
violative of antitrust standards. The 1966 
Amendment acknowledges that the gen- 
eral principle of the antitrust laws applies 
to banks, but it permits an exception 
where clearly shown that given merger 
is so beneficial to convenience and needs 
of community to be served that it would 
be in the public interest to permit it. 
Court added: “Turning to the text of the 
1966 Amendment, it becomes clearer that 
bank mergers are sui generis, to be as- 
sessed as to anticompetitive effects not 
alone on the basis of quantitative analyses 
. . . but, in addition, by taking into ac- 
count all material factors with respect to 
each institution in the setting of the rele- 
vant market... .” U.S. v. Third National 
Bank et al., November 22, 1966, 84 B.L.]. 
41. 


U.S. District Court, Eastern D. Penn. 
(1966) U.S. Attorney General sought to 
stop proposed merger of two large Penn- 
sylvania banks, the Central-Penn National 
Bank of Philadelphia and the Provident 
National Bank of Philadelphia. Comp- 
troller had approved merger. Attorney 
General alleged violation of antimonopoly 
provisions of the Clayton Act. Comptrol- 
ler argued for merger, using the new 


Bank Merger Act to protect and justify 
the merger. Court held that Bank Merger 
Act controlled the situation. United States 
of America v. Provident National Bank 
and Central-Penn National Bank of Phila- 
delphia, October 13, 1966, 84 B.L.J. 31. 


U.S. Supreme Court (1967) The Comp- 
troller approved two bank mergers under 
the Bank Merger Act of 1966. The United 
States, through the Justice Department, 
thereupon brought suit in the respective 
District Courts and the Comptroller inter- 
vened in them. The District Courts dis- 
missed the complaints. The Court upheld 
the entire position of the Justice Depart- 
ment which had stated that the new stat- 
ute did little to alter the antitrust test for 
banks. The appeals did not decide the 
issue of the mergers on their merits; 
rather they were critical only as to pro- 
cedural questions. The Court stated that 
an action challenging a bank merger on 
the ground of its anticompetitive effects 
is brought under the antitrust laws. Once 
an action is brought under the antitrust 
laws, the Bank Merger Act provides a 
new defense or justification to the merg- 
proponents—“that the anticompetitive 
effects of the proposed merger are clearly 
outweighed in the public interest by the 
probable effect of the transaction in meet- 
ing the convenience and needs of the 
community to be served. United States 
v. First City National Bank of Houston 
et al., United States v. Provident National 
Bank et al., March 27, 1967, 84 B.L.J. 412. 


8136.5. Liability for tort. 

Texas (1966) The First Savings and Loan 
Association of Midland, Texas, was sued 
by a patron for personal injuries resulting 
from a fall on the premises of the bank- 
ing institution. If the plaintiff saw the 
“danger” in the floor and did not modify 
her walking to accommodate the “danger” 
she has not been acting without negli- 
gence. Even though the loaning institu- 
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tion may have been negligent in the care 
and maintenance of the floor, it would 
not be liable due to the customer’s own 
negligence, or contributory negligence. 
Vanlandingham v. First Savings & Loan 
Ass'n et al., 410 S.W.2d 218, 84 B.L.J. 443. 


BANKRUPTCY 


§141. Application of collateral. 
“Creditors Rights — Amendment to Bank- 
ruptcy Act Invalidates and Postpones 
Many Statutory Liens and Clarifies Priori- 
ties Among Liens in Bankruptcy,” by 
Thomas W. Houghton, 84 B.L.J. 684. 


§142. Preferences within four months 
of bankruptcy. 

U.S. Court of Appeals, 9th Cir. (1967) Ap- 
pellant bankrupt withdraw $1,000 from 
checking account, carried that sum on his 
person in cash and subsequently used the 
money to purchase cashier’s checks and 
money orders with which he made pay- 
ments to several of his creditors. Held 
that appellant actually knew that he was 
going bankrupt and that he committed 
these acts with the intent to hinder and 
delay his creditors. Losner v. Union Bank, 
374 F.2d 111, 84 B.L.J. 830. 


§143. Preferences within four months 
of bankruptcy — Intent to give 
preference. 

U.S. Court of Appeals, 9th Cir. (1967) Ap- 

pellant bankrupt withdrew $1,000 from 

checking account, carried that sum on his 
person in cash and subsequently used the 
money to purchase cashier's checks and 
money orders with which he made pay- 
ments to several of his creditors. Held 
that appellant actually knew that he was 
going bankrupt and that he committed 
these acts with the intent to hinder and 
delay his creditors. Losner v. Union Bank, 
374 F.2d 111, 84 B.L.J. 830. 


§169. Filing claims. 
“Subordination of Claims — Equitable 


Principles Applied in Bankruptcy,” by 
George Ashe, 84 B.L.J. 778. 

“Congress Amends National Bankruptcy 
Act,” by Alexander L. Paskay, 84 B.L.J. 
601. 


§178.5. Negotiable instruments 
generally. 

Louisiana (1966) Where judgment on note 
was rendered after maker’s discharge in 
bankruptcy, his failure to plead the dis- 
charge was held a waiver of the defense 
of discharge in bankruptcy. Home Fi- 
nance Service Washington Parish, Inc. v. 
Taylor, Ct. of App., 187 So.2d 778, 84 
B.L.J. 79. 


§206. Sale of bonds. 


“Recent Developments in Debt Financing 
and Corporate Trust Administration” by 
Joseph C. Kennedy and Robert I. Landau, 
84 B.L.J. 565. 


§215. Bank as separate entity. 

Utah (1967) The First National Bank of 
Logan, Utah, sought an injunction against 
the Walker Bank and Trust Company to 
restrain it from operating the drive-in 
facilities, claiming they were in violation 
of Utah statutes prohibiting the establish- 
ment of a branch bank. The court held 
that all factors portrayed a single, in- 
tegrated banking operation at a banking 
house expanded to accommodate custom- 
ers coming to that same banking house. 
The court upheld the trial court, stating: 
“The statutory prohibition against the es- 
tablishment of a branch bank in a man- 
ner other than provided for in the statute 
contemplates, we believe, the establish- 
ment of another banking facility, whether 
it be a ‘branch bank, branch office, branch 
agency, additional office, or any branch 
place of business,’ which is physically re- 
moved and located in another area, 
whether nearby or far away, from the 
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banking house in question, and which is 
separated from it in such a way as to not 
constitute a contiguous unit operation. 
First National Bank of Logan v. Walker 
Bank and Trust Co., Supreme Court, 
March 1967, 84 B.L.J. 703. 


New York (1967) The issue presented in 
this case is whether service of process on 
the New York branch of a Canadian bank 
gave jurisdiction to New York courts over 
an incorporated branch of the same bank 
located in France. The highest court of 
New York sustained the lower courts in 
holding that jurisdiction was acquired 
over the French branch of the Royal Bank 
notwithstanding that the French branch 
is separately incorporated in France. The 
record, held the court, established that 
the Royal Bank of Canada (France) was 
nothing more than the name under which 
the defendant Bank of Canada did busi- 
ness in France. Public Administration of 
the County of New York et al. v. Royal 
Bank of Canada and Royal Bank of 
Canada (France) Court of Appeals of New 
York, 19 N.Y.2d 127, 224 N.E.2d 877, 84 
B.L.J. 921. 


U.S. District Court, Northern District of 
Florida (1967) A national bank may op- 
erate an armored car messenger service 
for pick-up and delivery of cash and other 
items. The U.S. District Court held that 
such messenger service was not in viola- 
tion of Florida statutes. Once it is estab- 
lished that the activity in question is not 
a branch within the federal law there is 
no application of state statutes with 
respect to branching. The First National 
Bank in Plant City, et al. v. Dickinson, 
Comptroller of the State of Florida, et al., 
May 1967, 84 B.L.J. 910. 


U.S. Court of Appeals, 8th Cir. (1966) On 
December 12, 1964, the Comptroller ap- 
proved the application for the establish- 
ment of the West Side National Bank, 
without holding any formal hearing. On 


January 27, 1965, eight banks brought an 
action to declare the charter unlawful and 
to direct the Comptroller to conduct for- 
mal hearings before granting another 
charter. The appellate court, in affirming 
the lower court, held that the Comptroller 
need not conduct formal hearings in the 
granting of a new bank charter. However, 
the court went to some lengths to point 
out that competing banks, as interested 
parties, have the right to challenge illegal 
acts of the Comptroller. The court makes 
the point that as long as the Comptroller 
acts within the authority granted him and 
as long as his discretion is not abused 
there will be no judicial review of his 
decision to grant a new charter. “How- 
ever, states the court, “if the Comptroller 
acts in excess or abuse of his legal au- 
thority, to this extent his actions are sub- 
ject to judicial review, with the burden 
of proof resting on the party seeking the 
review.” Webster Groves Trust Company 
v. Saxon, December 14, 1966, 84 B.L.]J. 
122. 


U.S. Supreme Court (1966) The U.S. Su- 
preme Court decided that national banks 
must conform to state branching statutes. 
The court held that the legislative history 
of the National Bank indicated quite 
clearly that Congress intended to place 
national and state banks on a basis of 
“competitive equality” insofar as branch 
banking was concerned. The case origi- 
nated when the Comptroller allowed two 
Utah banks to establish branches. Utah 
law prohibits Utah banks, with certain 
exceptions, from establishing branches ex- 
cept by taking over an existing bank 
which has been in operation not less than 
five years. The U.S. Supreme Court af- 
firmed the Court of Appeals in both cases, 
holding that since Utah banks could not 
establish branches in the manner sought 
by the two national banks, they also were 
prevented by state law. The First Na- 
tional Bank of Logan, Utah v. Walker 
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Bank and Trust Company; First Security 
Bank of Utah, N. A. v. Commercial Se- 
curity Bank; Saxon v. Commercial Secu- 
rity Bank, October Term, 1966, December 
12, 1966, 84 B.L.J. 113. 


CERTIFICATES OF DEPOSIT 

§220. Definition of certificate. 
Colorado (1967) The trial court held that 
plaintiff had made a deposit upon the pur- 
chase of a thrift certificate and that he was 
entitled to set off the amount of this de- 
posit against his indebtedness to the bank. 
The certificate itself contained the state- 
ment in bold face type that plaintiff 
“. . . has deposited in this bank the sum 
of three thousand and no/100 dollars.” In 
affirming the lower court, the appellate 
court reasoned that the term “deposit” 
is a common word and “according to its 
commonly accepted and generally under- 
stood meaning among bankers and by the 
public, includes not only deposits payable 
on demand” but also deposits “for which 
certificates .. . may be issued.” The Colo- 
rado court is affirming the position that 
certificates, be they “certificates of de- 
posit” or “thrift certificates,” are for all 
intents and purposes another form of de- 
posits by the public and not loans to the 
banking institution. Isenhart, Deputy 
State Commissioner and Liquidator of 
Home Industrial Bank v. Monty, Supreme 
Ct., 423 P.2d 836, 84 B.L.J. 616. 


CHECKS 
§283. Revocation of check — drawer’s 
death. 

Georgia (1966) Being a mere order to pay 
which is revoked by the death of the 
drawer, a check in the hands of the payee 
does not constitute a debt for which the 
decedent’s estate would be liable so as to 
authorize a suit on the check itself; but 
the payee is remitted to any underlying 
claim he may have against decedent. 
Lambeth v. Lewis, 150 S.E.2d 462, 84 
B.L.J. 78. 


§286. Revocation of check — Failure of 

drawer. | 
U.S. Supreme Court (1966) A bank hon- 
ored the checks of a depositor drawn be- 
fore bankruptcy but presented for pay- 
ment after a voluntary petition had been 
filed. The question before the US. 
Supreme Court was whether the bank is 
liable to the trustee in bankruptcy for the 
amount of the checks so paid, where it 
had no knowledge or notice of the bank- 
ruptcy proceedings. The majority of the 
court held no. The court reasoned that 
the bank has the right and duty under its 
contract with the: depositor to honor 
checks of its depositor properly drawn 
and presented, as long as there is no revo- 
cation. It held that the filing of the peti- 
tion in bankruptcy per se does not put the 
bank on notice. The court dismissed the 
contention that payment by the drawee 
of a drawer bankrupt’s checks is a “trans- 
fer” within the Bankruptcy Act. Rather, 
there is an “overriding consideration that 
equitable principles govern the exercise 
of bankruptcy jurisdiction.” Bank of 
Marin v. England, November 21, 1966, 84 
B.L.J. 248. 


§297. Duties of collecting bank; 
liability for negligence generally. 
Louisiana (1966) Fernon’s, a Texas photo- 
copy corporation, operated two branches 
in Louisiana. The manager of one branch, 
instead of forwarding checks payable to 
Fernon’s directly to the main office for 
deposit there, opened an account in favor 
of Fernon’s at the Capital Bank & Trust 
Company. The account was developed by 
simply endorsing and depositing the com- 
pany checks to this account. Fernon’s 
attempted to recover the missing funds by 
charging the Capital Bank & Trust Com- 
pany with responsibility for the loss. The 
Louisiana court took the position that the 
parent company had not been injured. 
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Since the endorsements were unautho- 
rized the checks were technically unpaid, 
still outstanding, and recoverable by the 
parent-payee, who could then enforce 
them against the original drawers. Fernon 
v. Capital Bank & Trust Co., Court of Ap- 
peal, 190 So.2d 504, 84 B.L.J. 296. 


New York (1966) The New York City De- 
partment of Welfare issued a check to 
Mrs. Shirley Gates on August 18, 1964. 
On the next day the Department was in- 
formed by Mrs. Gates that the check had 
been lost. After three days, a replacement 
check was issued. Plaintiff deposited a 
New York City Department of Welfare 
check endorsed by a person who satis- 
factorily identified herself as Shirley 
Gates. Six months later, plaintiff was 
notified that the Department of Welfare 
claimed the endorsement was a forgery 
and the bank accordingly was debiting 
the account. The depositor is considered 
to have warranted that all signatures on 
the instrument are genuine or authorized 
(U.C.C. Sec. 4-207). Thus, if the collecting 
bank has credited its customer's account 
for an item, but fails to receive a final 
settlement for that item, it may charge 
back the customer’s account (U.C.C. Sec. 
4-212). The forgery was conclusively 
proved by the Welfare Department. Since 
the Welfare Department rebutted the 
presumption of the genuineness of the 
signature and demonstrated that the war- 
ranty of plaintiff as to that genuineness 
was breached, the plaintiff's complaint 
was dismissed. However, the court hastens 
to point out that such a dismissal is with- 
out prejudice to the institution by plain- 
tiff of any new action against any party 
on the theory of negligence. The Depart- 
ment of Welfare, by failing to stop pay- 
ment and by allowing six months to 
elapse before notifying its bank of the 
forgery may not have acted “with the 
-utmost diligence.” The plaintiff lost this 


case on the issue of warranty, but the 


court does not determine whether an ac- 
tion based upon negligence would fail. 
622 West 113th Street Corp. v. Chemical 
Bank New York Trust Co., Civil Court of 
the City of New York, 276 N.Y.2d 85, 84 
B.L.J. 327. 


§327. Failure of bank connected with 
collection transportation; rights 
of parties. 

Florida (1967) Suit instituted by wife 

against a collecting bank upon a check 

drawn to her and her husband and held 
as an estate by the entirety. Collection 
made by husband upon forgery of wife’s 
signature and deposited to his own ac- 
count in bank. Court held that the exis- 
tence of such an estate by entirety does 
not imply an agency in either spouse with 
the assent of the other to do any act which 
changes the character of the property 
held., i.e., from negotiable paper to cash. 

Both signatures were required because no 

actual authority for the endorsement was 

shown. Glasser v. Columbia Federal Sav- 
ings and Loan Assn. of Miami Shores, 

Supreme Court, 197 So.2d 6, 84 B.L.J. 736. 
Right to revoke credit or charge 


§330. 

back check. 
New York (1966) The New York City De- © 
partment of Welfare issued a check to 
Mrs. Shirley Gates on August 18, 1964. 
On the next day the Department was in- 
formed by Mrs. Gates that the check had 
been lost. After three days, a replacement 
check was issued. Plaintiff deposited a 
New York City Department of Welfare 
check endorsed by a person who satis- 
factorily identified herself as Shirley 
Gates. Six months later, plaintiff was 
notified that the Department of Welfare 
claimed the endorsement was a forgery 
and the bank accordingly was debiting the 
account. The depositor is considered to 
have warranted that all signatures on the 
instrument are genuine or authorized 
(U.C.C. Sec. 4-207). Thus, if the collecting 


A 


INDEX xv 


bank has credited its customer’s account 
for an item, but fails to receive a final 
settlement for that item, it may charge 
back the customer’s account (U.C.C. Sec. 
4-212). The forgery was conclusively 
proved by the Welfare Department. Since 
the Welfare Department rebutted the pre- 
sumption of the genuineness of the signa- 
ture and demonstrated that the warranty 
of plaintiff as to that genuineness was 
breached, the plaintiffs complaint was 
dismissed. However, the court hastens to 
point out that such a dismissal is without 
prejudice to the institution by plaintiff of 
any new action against any party on the 
theory of negligence. The Department of 
Welfare, by failing to stop payment and 
by allowing six months to elapse before 
notifying its bank of the forgery may not 
have acted “with the utmost diligence.” 
The plaintiff lost this case on the issue of 
warranty, but the court does not deter- 
mine whether an action based upon neg- 
ligence would fail. 622 West 113th Street 
Corp. v. Chemical Bank New York Trust 
Co., Civil Court of the City of New York, 
276 N.Y.2d 85, 84 B.L.J. 327. 


§334. Personal liability of officers. 
Oklahoma (1967) Where defendant con- 
tended that there was a failure of con- 
sideration for notes and mortgages, court 
held that pre-existing debt is a sufficient 
consideration to support a mortgage given 
as security therefor. It was not necessary 
that there be a new consideration contem- 
porary with the making of the mortgage. 
Forbearance to sue upon a note past due 
constitutes sufficient consideration for a 
promise to pay. A & S Distributing Co. v. 
Nall-Tucker, Inc., Supreme Court, 428 
P.2d 254, 84 B.L.J. 1017. 


CONSIDERATION 


§338. Definition of consideration. 
South Dakota (1967) Judgment sought in 
promissory note against defendants who 


admit making and executing note but 
deny receiving any consideration. They 
allege loan proceeds were paid by plain- 
tiff to one Christine Smith. Held that 
there was consideration under the N.LL. 
which defines value as any consideration 
sufficient to support a contract, and fur- 
ther provides that consideration, may be 
either a benefit to the promisor or a preju- 
dice suffered by the promisee. It is not 
necessary, states the court, for any benefit 
to accrue to the maker if the payee suffers 
detriment or furnishes consideration and 
the promise is the inducement of the 
transaction. Giddens v. Williams, Su- 
preme Ct., 148 N.W.2d 181, 84 B.L.J. 926. 


§339. Necessity for consideration. 
Oklahoma (1967) Where defendant con- 
tended that there was a failure of con- 
sideration for notes and mortgages, court 
held that pre-existing debt is a sufficient 
consideration to support a mortgage given 
as security therefor. It was not necessary 
that there be a new consideration contem- 
porary with the making of the mortgage. 
Forbearance to sue upon a note past due 
constitutes sufficient consideration for a 
promise to pay. A & S Distributing Co. 
v. Nall-Tucker, Inc., Supreme Court, 428 
P.2d 254, 84 B.L.J. 1017. 


Mississippi (1967) Two elderly homeown- 
ers were visited by a couple of sharpies 
who presented themselves as representa- 
tives of the federal government sent out 
to remodel and repair old houses. The 
homeowners were persuaded to sign a 
“paper,” but the only testimony in the 
record on appeal is that a yellow paper 
was signed, and, apparently, it was a con- 
tract with E. V. Builders for the making 
of the repairs, since such a contract is the 
only one of the original documents on 
yellow paper. Both homeowners empha- 
tically denied signing either the note or 
the trust deed. The court held that the 
“direct testimony of appellees [the home- 
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owners] that they did not execute the note 
or deed of trust is clear and convincing.” 
It also held that these “signatures” were 
forgeries. The court held that since the 
note and trust deed were forgeries, even 
an innocent purchaser could acquire no 
title. A forgery will not relieve an in- 
dorser who signs “without recourse.” He 
warrants that such signature is genuine 
and not a forgery. Securities Investment 
Company of St. Louis v. Williams et al., 
Supreme Court, 193 So.2d 719, 84 B.L.J. 
352. 


§340. Presumption of consideration. 
Oklahoma (1966) A promissory note car- 
ries with it the presumption of a con- 
sideration and the burden is upon the 
party executing it to prove by a prepon- 
derance of the evidence want of con- 
sideration. State Bank of Grove v. North, 
Sup. Ct., 418 P.2d 928, 84 B.L.J. 80. 


Florida (1967) Administratrix sued maker 
of eleven notes. Maker claimed notes 
were without consideration because goods 
were never delivered. Lower court di- 
rected a verdict for defendant upon 
ground that consideration has not been 
proved. Appellate court reversed. Sales 
books were introduced as evidence to 
prove the sale. While books were not 
sufficient to establish delivery, the evi- 
dence was sufficient to prove a prima facie 
case of consideration. Hirsch v. Destro 
District Court of Appeals, 193 So.2d 14, 
84 B.L.J. 548. 


consideration. 

Texas (1967) Note is supported by suffi- 
cient consideration when executed to se- 
cure the abandonment of a suit brought 
to enforce a doubtful right, or in compro- 
mise of a disputed claim made in good 
faith, though it ultimately appears that 
the claim was without merit. The defenses 
available in a suit on the disputed claim 


are not available in a suit on a note given 
to compromise and settle the claim, and 
the consideration for the note is valid as 
a matter of law. Appellent could not 
avoid liability on the note by showing 
that the claim compromised and settled 
by execution of the note could not have 
been established in court in the face of 
any of the statutes involved by appellant. 
Miller v. Lawrence, Court of Civil Ap- 
peals, Austin, 415 $.W.2d 505, 84 B.L.]J. 
1016. 


Florida (1967) Where value of property 
sold was twice the amount paid for it at 
foreclosure sale, mere inadequacy of pur- 
chase price was not sufficient to justify 
rescission of the foreclosure sale when no 
irregularities in connection therewith were 
either proved or alleged. Guerra v. Mu- 
tual Federal Savings and Loan Associa- 
tion, District Court of Appeals, 194 So.2d 
15, 84 B.L.J. 456. 


§343. Instances of sufficient considera- 
tion — Commercial paper. 

Texas (1967) Compromise and settlement 
of a disputed claim is a valid considera- 
tion for a promissory note, even though 
it later appears that the claim was without 
merit. Letter sent indicated there was a 
controversy between the parties and 
settled at the time the promissory note 
sued on was given. Valid consideration 
for the note sued on was therefore shown. 
Miller v. Aaron, Ct. of Civil Appeals, 
Dallas, 413 S.W.2d 426, 84 B.L.J. 830. 


South Dakota (1967) Judgment sought in 
promissory note against defendants who 
admit making and executing note but 
deny receiving any consideration. They 
allege loan proceeds were paid by plain- 
tiff to one Christine Smith. Held that 
there was consideration under the N.L.L. 
which defines value as any consideration 
sufficient to support a contract, and fur- 
ther provides that consideration may be 
either a benefit to the promisor or a preju- 


INDEX xvii 


dice suffered by the promisee. It is not 
necessary, states the court, for any bene- 
fit to accrue to the maker if the payee 
suffers detriment or furnishes considera- 
tion and the promise is the inducement 
of the transaction. Giddens v. Williams, 
Supreme Ct., 148 N.W.2d 181, 84 B.L.J. 
926. 


Nebraska (1967) Charles A. Sullivan was 
elected cashier of the David City Bank 
of Nebraska at a yearly salary of $7,200. 
The articles of incorporation of the bank 
provided that the terms of its officers 
“shall be for one year. .. .” He was sub- 
sequently discharged from his employ- 
ment as cashier when there were three 
months left on the term of office. There 
was no provision in the state statutes al- 
lowing for a bank to dismiss its officers 
“at pleasure.” The trial court held that 
he had not been dismissed for cause. This 
ruling was upheld by the appellate court. 
The burden is upon the defendant bank 
to show that the plaintiff had actually ob- 
tained other employment, or, that he 
might have obtained such other employ- 
ment had he been diligent. In this case, 
the cashier had not obtained other em- 
ployment, but since the defendant bank 
had not proved that he failed to exercise 
due diligence in seeking another job, the 
measure of damages was the contracted 
salary for the three months. Sullivan v. 
David City Bank, Supreme Ct., 148 N.W. 
2d 844, 84 B.L.J. 640. 


§352. Want or failure of consideration. 
Georgia (1966) Action against corporation 
upon promissory note for interest and at- 
torney’s fees. Partial payment upon price 
of merchandise purchased under contract, 
with knowledge of defective condition, 
did not prevent buyer from pleading a 
partial failure of consideration. American 
International Industries, Inc. et al., v. 
Plumbers Woodwork Co., Ct. of Appeals, 
151 S.E.2d 822, 84 B.L.J. 549. 


CONTRACTS 

§359. Validity. 

West Virginia (1967) When plaintiff bank, 
relying solely upon the unequivocal com- 
mitment of defendant, made a loan to one 
McCorry, a contractual relationship was 
effected. Defendant’s promise to pay con- 
stituted an offer and the bank’s action in 
granting the loan to McCorry constituted 
an acceptance. Contention by defendant 
that there was no acceptance by bank be- 
cause it was not notified that the loan was 
made was held untenable, since it cannot 
be seriously contended that defendant did 
not have actual notice of loan to McCorry. 
First National Bank of Gallipolis v. 
Marietta Manufacturing Co., Supreme Ct. 
of Appeals, 153 S.E.2d 172, 84 B.L.J. 927. 


Nebraska (1967) Buyer signed a condi- 
tional sales contract without reading the 
conditions on the reverse side. Unless 
fraud can be shown the buyer is obligated 
to the conditions. General Motors Ac- 
ceptance Corp. v. Blanco, 149 N.W.2d 
516. 


§361. Construction. 


Nevada (1967) Whether a transaction in 
the form of a sale with option to repur- 
chase is in fact a sale, or a loan disguised 
as a sale to cover up a scheme to collect 
usurious interest is an issue for the jury. 
Usurious interest voluntarily paid may be 
recovered by the borrower because the 
law makes an agreement for a greater 
rate of interest null and void and of no 
effect as to such excessive rate of interest 
over that allowed by statute. The theory 
of this law is that society benefits by the 
prohibition of loans at excessive interest 
rates, even though both parties are willing 
to negotiate them. Accordingly, “volun- 
tary” payments of interest do not waive 
the rights of the payers. A fortiori, us- 
urious interest involuntarily paid in re- 
coverable. Kline v. Robinson, Supreme 
Court, 428 P.2d 190, 84 B.L.J. 1018. 


eee 


§366. Cancellation of contract. 
Nebraska (1967) Charles A. Sullivan was 
elected cashier of the David City Bank 
of Nebraska at a yearly salary of $7,200. 
The articles of incorporation of the bank 
provided that the terms of its officers 
“shall be for one year. . . .” He was sub- 
sequently discharged from his employ- 
ment as cashier when there were three 
months left on the term of office. There 
was no provision in the state statutes al- 
lowing for a bank to dismiss its officers 
“at pleasure.” The trial court held that He 
had not been dismissed for cause. This 
ruling was upheld by the appellate court. 
The burden is upon the defendant bank 
to show that the plaintiff had actually ob- 
tained other employment, or, that he 
might have obtained such other employ- 
ment had he been diligent. In this case, 
the cashier had not obtained other em- 
ployment, but since the defendant bank 
had not proved that he failed to exercise 
due diligence in seeking another job, the 
measure of damages was the contracted 
salary for the three months. Sullivan v. 
David City Bank, Supreme Ct., 148 N.W. 
2d 844, 84 B.L.J. 640. 


CORPORATIONS 


§372. Authority of corporate officers — 
Authority to issue and indorse 
negotiable paper. 


Florida (1967) On opening a bank ac- 
count, corporation caused a resolution 
with very broad powers to be served upon 
bank authorizing solely its president to 

sign corporate checks In absence of fraud, 
- collusion or active negligence by bank in 
honoring checks drawn by president, bank 
is not liable to corporation for converted 
funds drawn from such depository upon 
corporate checks, signed by duly autho- 
rized officer pursuant to corporate resolu- 
tion on file with bank. S. & V. Corp. v. 
Miami Beach First National Bank, District 
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Ct. of Appeal, Third District, 196 So.2d 
194, 84 B.L.J. 737. 


§372.5. Bank resolutions. 

Florida (1967) On opening a bank ac- 
count, corporation caused a_ resolution 
with very broad powers to be served upon 
bank authorizing solely its president to 
sign corporate checks. In absence of 
fraud, collusion or active negligence by 
bank in honoring checks drawn by presi- 
dent, bank is not liable to corporation for 
converted funds drawn from such deposi- 
tory upon corporate checks, signed by 
duly authorized officer pursuant to cor- 
porate resolution on file with bank. S. & V. 
Corp. v. Miami Beach First National 
Bank, District Ct. of Appeal, Third Dis- 
trict, 196 So.2d 194, 84 B.L.J. 737. 


§382. Construction. 

Pennsylvania Superior Court (1967) De- 
cedent’s property sold at a tax sale with 
a right to redeem retained by the children. 
The children (sons and Betty) quit 
claimed the property to one of the 
daughters, Esther, who sold some and 
conveyed the rest to her daughter. After 
Esther's death, Betty wanted the court to 
impose a trust on her former interest but 
was barred because of statute of limita- 
tions, laches, and the fact that the quit 
claim deed was absolute on its face. 
Truver v. Kennedy, 84 B.L.J. 1075. 


DEPOSITS 
§429. Deposits in two names — Illinois. 
Illinois (1966) In 1957, Jean Weaver 
opened an account with the Marine Bank. 
She gave her daughter-in-law authority 
to draw checks on the account until 1960 
when she cancelled the authority and con- 
verted the account to a joint tenancy ac- 
count with her daughter, Mary Lock. 
Both signed the usual joint tenancy bank 
card. Two years later, in 1962, she con- 


bad | 
he 
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verted this account with her son Bill as 
joint tenant. Later that year, she restored 
the joint tenancy with her daughter. Jean 
Weaver died on December 23, 1964. Mary 
filed inventory and listed the savings ac- 
count as now her property. The court 
affirmed the lower court. Justice Smith 
stated that there was no intent by Mrs. 
Weaver to make an ultimate gift to the 
other joint tenant. This is substantiated 
by the frequent changes which were only 
a “pattern of convenience.” Where the 
account, states the court, is created for 
the convenience of the decedent, the do- 
nation intent of the joint account is re- 
butted. That donative intent is not pres- 
ent here. Estate of Weaver et al. v. Lock, 
Appellate Court of Illinois, 220 N.E.2d 
321, 84 B.L.J. 167. 


§440. Deposits in two names — Ohio. 
Ohio (1966) Where aged mother in failing 
health signed bank’s printed form of joint 
and survivorship signature card presented 
to her by daughter (who also signed card), 
daughter’s mere filing of card with bank 
did not change the mother’s single name 
account into a joint account since there 
was no affirmative act on part of the bank 
to indicate its acceptance of the account 
as a joint account. In re Estate of Svab, 
Ct. of App., 220 N.E.2d 720, 84 B.L.J. 80. 


§448. Deposits in two names — Survivor 
entitled to fund — United States. 
Maryland (1967) The Court of Appeals of 
Maryland ruled that “good faith” is to be 
governed by a subjective test and that 
there was a requirement, under the 
Negotiable Instruments Law, that the 
holder will not be a holder in due course 
if there be facts which would lead him to 
discover the defect. Mr. and Mrs. Wil- 
liams had entered into a home improve- 
ment contract with Reynolds Engineering 
& Supply Co. They executed a note for 
$6,399 and a mortgage of their home to 


Reynolds. The mortgage and note were 
purchased by Financial Credit Corp. The 
facts in the case were sufficient to put 
Financial on notice: they had purchased 
the note at a “suspiciously large discount” 
from Reynolds and Reynolds had a “woe- 
ful history . . . of conspiracy to defraud 
and cheat homeowners . . . previously 
documented by this court . . . every Mary- 
lander knew from the newspapers” about 
Reynolds’ fradulent activities. Financial 
Credit Corp. v. Williams et ux, Court of 
Appeals, 229 A.2d 712, 84 B.L.J. 999. 


§461.3. Deposits in two names — Texas. 
Texas (1966) Where officer of saving asso- 
ciation, at instruction of decedent, opened 
joint savings account with right of sur- 
vivorship in her name and that of another 
and where signature cards were never 
signed by survivor and returned to asso- 
ciation, the court, in a suit for a declara- 
tory judgment, found for the survivor on 
the theory of a third-party beneficiary 
contract. Quilter v. Wendland, Sup. Ct., 
403 $.W.2d 335, 84 B.L.J. 171. 


§462. Deposits in trust. | 
Arkansas (1967) When decedent opened 
savings account and executed and filed 
with banking institution a designation that 
upon his death the account shall be paid 
to another person, the account shall be 
held as a payment on death account. 
Upon the death of the account holder, the 
person designated by him and who has 
survived him shall be the owner of the 
account and any payment made by the 
banking institution to such person shall be 
a complete discharge as to the amount 
paid. Cupp v. Pocahontas Federal Sav- 
ings & Loan Assoc., Supreme Ct., 414 
S.W.2d 596, 84 B.L.J. 926. 


§470. Deposit confiscated by foreign 
government. 

New York (1966) Suit against Canadian 

bank to recover balance in account main- 
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tained with its Santo Domingo branch 
did not state a cause of action where the 
bank’s liability, under statute, was to be 
determined by the liability of its branch 
under Dominican law and where the 
plaintiff failed to show that this liability 
was not extinguished by the branch’s pay- 
ment of the balance to the Dominican 
Treasury in accordance with Dominican 
law. Trujillo—-M v. The Bank of Nova 
Scotia, Sup. Ct., 273 N.Y.S.2d 700, 84 
B.L.J. 79. 


§471. Proving deposit. 

Colorado (1967) The trial court held that 
plaintiff had made a deposit upon the 
purchase of a thrift certificate and that he 
was entitled to set off the amount of this 
deposit against his indebtedness to the 
bank. The certificate itself contained the 
statement in bold face type that plaintiff 
“. . . has deposited in this bank the sum 
of three thousand and no/100 dollars.” In 
affirming the lower court, the appellate 
court reasoned that the term “deposit” is 
a common word and “according to its 
commonly accepted and generally under- 
stood meaning among bankers and by the 
public, includes not only deposits payable 
on demand” but also deposits “for which 
certificates . . . may be issued.” The 
Colorado court is affirming the position 
that certificates, be they “certificates of 
deposits” or “thrift certificates,” are for all 
intents and purposes another form of 
deposits by the public and not loans to 
the banking institution. Isenhart, Deputy 
State Commissioner and Liquidator of 
Home Industrial Bank v. Monty, Supreme 
’ Ct., 423 P.2d 836, 84 B.L.J. 616. 


§472.5. Drafts generally. 
“Documentary Drafts under the Uniform 
Commercial Code” by E. Allen Farns- 
worth, 84 B.L.J. 189. 


DURESS 
§476. Duress as defense to note. 
Texas (1966) Maker’s affidavit that note 


was not given for a loan, that he executed 
note to a former wife whose attorney 
threatened not to proceed with divorce 
action unless he signed and that he signed 
it only because of such threat, was suffi- 
cient to raise issues of failure of considera- 
tion and duress to preclude summary 
judgment. Daugherty v. Gower, Ct. of 
Civ. App., 403 S.W.2d 535, 84 B.L.J. 171. 


EVIDENCE 


§478. Admissibility of evidence. 

U.S. Court of Appeals, 10th Cir. (1966) 
Napoleon Persone Zamora had been em- 
ployed by the First National Bank of 
Santa Rosa, New Mexico, and was found 
guilty by a jury on each of eight counts 
of an indictment charging the making of 
false entries in the records of a bank in- 
sured by the F.D.I1.C. Zamora sought a 
reversal of his conviction and sentence al- 
leging that the admission of his confession 
was error. The Circuit Court upheld the 
convictions and dismissed all of Zamora’s 
allegations of improper admission of the 
confessions. At the heart of the appellate 
court decision is the fact that Zamora was 
given ample opportunity to seek counsel, 
that he was made aware of his rights 
not to answer any questions, and that if 
he did his answers could be held against 
him. The court stated, “The applicable 
constitutional tests were met.” Zamora v. 


United States, 369 F.2d 855, 84 B.L.J. 346. 


EXECUTORS, ADMINISTRATORS 
AND TRUSTEES 
§495. Collection of Assets to the Estate. 
Kansas Superior Court (1967) If the debtor 
to an estate is its executor, the duty to 
collect the debt in no way has changed 
and the statute of limitations did not run 
while the debtor was acting as executor. 
Bowen v. Lewis, 84 B.L.J. 1074. 


_ 
= 


INDEX xxi 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


§536. Deposit insurance. 

U.S. District Court, South Carolina (1967) 
The Federal Deposit Insurance Corpora- 
tion was created by Congress and is gov- 
erned by Sections 1811-1831 of Title 12 
U.S.C. Section 1821(f) provides that pay- 
ment of insured deposits shall be made 
“whenever an insured bank shall have 
been closed on account of inability to 
meet the demands of its depositors.” 
Where defendant, The Citizens and 
Southern National Bank of South Caro- 
lina, was not closed, defendant bank’s 
motion for an order of dismissal on the 
ground that it had no personal liability 
under the statute was meritorious and 
should be granted. Jones v. The Citizens 
and Southern National Bank of South 
Carolina, 262 F. Supp. 506, 84 B.L.J. 455. 


§550. Liability of bank to depositor 
where bank pays check bearing 
forged signature. 

U.S. District Court, Canal Zone (1966) 

This case involves two vital aspects of 

banking: check forgery and customers’ 

statements. Although decided outside the 
continental United States, the case pur- 
ports to follow the federal and state courts 
of the United States. The issues centered 
around a number of forgeries by the 
depositor’s secretary and the lack of notice 
to the drawer bank of these forgeries even 
after the checks were returned with the 
bank statement. The court held that 
failure on the part of the depositor to 
notify the bank of a discovered forgery 
would constitute such negligence as 
would estop the depositor from recovery. 

The other issue, regarding a depositor’s 

duty to examine his monthly statements, 

was also resolved in favor of the plaintiff 
depositor. The court stated that the plain- 


tiff was not negligent in examining the 
monthly statements. It held, rather, that 
the defendant bank was negligent in hon- 
oring the forged instruments. Compania 
de Aguaceros, S. A. v. The First National 
City Bank, 256 F.Supp. 658, 84 B.L.J. 136. 


§551. Liability of bank to depositor 
where bank pays check bearing 
forged signature — Bank held not 
liable. 

Mississippi (1966) Willow, Inc. drew a 
check on its account at Deposit Guaranty 
National Bank in favor of Lee Welding 
Service and Metal Supply Co. as joint 
payees for purposes of accommodation. 
The check was delivered to the welding 
company who endorsed it “Lee’s Weld- 
ing” and deposited it to its own account 
at the First National Bank. The check 
was ultimately paid notwithstanding the 
absence of the Metal Supply Co.’s indorse- 
ment. Metal brought an action against the 
two banks on the theory that the payment 
in this case constituted a conversion simi- 
lar to the routine recovery of an aggrieved 
payee for a bank’s payment over his 
forged indorsement. The court agreed 
that the cause of action was well taken 
but denied recovery in this case. Here 
Metal Supply Co. has been included as 
payee on the check as “an accommoda- 
tion” and as “nothing more than a favor 
to this payee,” as such its interest in the 
check was too attenuated to support re- 
covery on a conversion theory. Kaplan 
v. Deposit Guaranty National Bank, Sup. 
Ct. of Miss., 192 So.2d 391, 84 B.L.J. 265. 


§564. Drawee bank may recover money 
paid on forged indorsement. 
New York (1966) The New York City De- 
partment of Welfare issued a check to 
Mrs. Shirley Gates on August 18, 1964. 
On the next day the Department was in- 
formed by Mrs. Gates that the check had 
been lost. After three days, a replacement 
check was issued. Plaintiff deposited a 
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New York City Department of Welfare 
check endorsed by a person who satis- 
factorily identified herself as Shirley 
Gates. Six months later, plaintiff was noti- 
fied that the Department of Welfare 
claimed the endorsement was a forgery 
and the bank accordingly was debiting 
the account. The depositor is considered 
to have warranted that all signatures on 
the instrument are genuine or authorized 
(U.C.C. Sec. 4-207). Thus, if the collecting 
bank has credited its customer's account 
for an item, but fails to receive a final 
settlement for that item, it may charge 
back the customer's account (U.C.C. Sec. 
4-212). The forgery was conclusively 
proved by the Welfare Department. Since 
the Welfare Department rebutted the 
presumption of the genuineness of the 
signature and demonstrated that the war- 
ranty of plaintiff as to that genuineness 
was breached, the plaintiffs complaint 
was dismissed. However, the court has- 
tens to point out that such a dismissal is 
without prejudice to the institution by 
plaintiff of any new action against any 
party on the theory of negligence. The 
Department of Welfare, by failing to stop 
payment and by allowing six months to 
elapse before notifying its bank of the 
forgery may not have acted “with the ut- 
most diligence.” The plaintiff lost this case 
on the issue of warranty, but the court 
does not determine whether an action 
based upon negligence would fail. 622 
West 113th Street Corp. v. Chemical Bank 
New York Trust Co., Civil Court of the 
City of New York, 276 N.Y.2d 85, 84 B.L.J. 
327. 


§566. Drawee bank may recover money 
paid on forged indorsement — 
Where drawer’s indorsement 


forged. 
Mississippi (1967) Two elderly homeown- 
ers were visited by a couple of sharpies 
who presented themselves as representa- 
tives of the federal government sent out to 


remodel and repair old houses. The home- 
owners were persuaded to sign a “paper,” 
but only testimony in the record on ap- 
peal is that a yellow paper was signed, 
and, apparently, it was a contract with 
K. V. Builders for the making of the re- 
pairs, since such a contract is the only one 
of the original documents on yellow 
paper. Both homeowners emphatically de- 
nied signing either the note or the trust 
deed. The court held that the “direct tes- 
timony of appellees [the homeowners] 
that they did not execute the note or deed 
of trust is clear and convincing.” It also 
held that these “signatures” were forger- 
ies. The court held that since the note 
and trust deed were forgeries, even an 
innocent purchaser could acquire no title. 
A forgery will not relieve an indorser who 
signs “without recourse.” He warrants that 
such signature is genuine and not a forg- 
ery. Securities Investment Company of St. 
Louis v. Williams et al., Supreme Court, 
193 So.2d 719, 84 B.L.J. 352. 


§569. Drawee bank may recover money 
paid on forged indorsement — Ac- 
tion by collecting agent. 

New York (1966) The New York City De- 

partment of Welfare issued a check to 

Mrs. Shirley Gates on August 18, 1964. On 

the next day the Department was inform- 

ed by Mrs. Gates that the check had been 
lost. After three days, a replacement check 
was issued. Plaintiff deposited a New 

York City Department of Welfare check 

endorsed by a person who satisfactorily 

identified herself as Shirley Gates. Six 
months later, plaintiff was notified that 
the Department of Welfare claimed the 
endorsement was a forgery and the bank 
accordingly was debiting the account. 

The depositor is considered to have war- 

ranted that all signatures on the instru- 

ment are genuine or authorized (U.C.C. 

Sec. 4-207). Thus, if the collecting bank 

has credited its customer's account for an 

item, but fails to receive a final settlement 
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for that item, it may charge back the cus- 
tomer’s account (U.C.C. Sec. 4-212). The 
forgery was conclusively proved by the 
Welfare Department. Since the Welfare 
Department rebutted the presumption of 
the genuineness of the signature and 
demonstrated that the warranty of plain- 
tiff as to that genuineness was breached, 
the plaintiffs complaint was dismissed. 
However, the court hastens to point out 
that such a dismissal is without prejudice 
to the institution by plaintiff of any new 
action against any party on the theory of 
negligence. The Department of Welfare, 
by failing to stop payment and by allow- 
ing six months to elapse before notifying 
its bank of the forgery may not have acted 
“with the utmost diligence.” The plaintiff 
lost this case on the issue of warranty, but 
the court does not determine whether an 
action based upon negligence would fail. 
622 West 113th Street Corp. v. Chemical 
Bank New York Trust Co., Civil Court of 
the City of New York, 276 N.Y.2d 85, 84 
B.L.J. 327. 


§570. Drawee bank may recover money 
paid on forged indorsement-— 
Drawee’s duty to give notice upon 
discovering forged indorsement. 

U.S. District Court, Canal Zone (1966) 

This case involves two vital aspects of 

banking: check forgery and customers’ 

statements. Although decided outside the 
continental United States, the case pur- 
ports to follow the federal and state courts 
of the United States. The issues centered 
around a number of forgeries by the de- 
positor’s secretary and the lack of notice 
to the drawer bank of these forgeries even 
after the checks were returned with the 
bank statement. The court held that fail- 
ure on the part of the depositor to notify 
the bank of a discovered forgery would 
constitute such negligence as would estop 
the depositor from recovery. The other 
issue, regarding a depositor’s duty to ex- 
amine his monthly statements, was also 
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resolved in favor of the plaintiff depositor. 
The court stated that the plaintiff was not 
negligent in examining the monthly state- 
ments. It held, rather, that the defendant 
bank was negligent in honoring the forged 
instruments. Compania de Aguaceros, S. 
A. v. The First National City Bank, 256 
F.Supp. 658, 84 B.L.J. 136. 


§572. Depositor’s duty to examine re- 
turned vouchers and report irregu- 
larities to bank. 

Texas (1966) Depositor’s failure to exam- 

ine monthly bank statements and can- 

celled checks within a reasonable time 
and to report forgeries promptly to bank 

did not bar recovery from bank for 

amounts paid on forged checks in view 

of one-year period allowed depositor by 

statute (Vernon’s Ann. Civ. St., art. 342- 

711). Hillcrest State Bank of University 

Park v. Ellis-Southwest, Inc., Ct. of Civ. 

App., 402 S.W.2d 276, 84 B.L.J. 171. 


§578. Depositor’s duty to give notice 
upon discovering forged indorse- 
ment. 

Florida (1967) Suit instituted by wife 

against a collecting bank upon a check 

drawn to her and her husband and held 
as an estate by the entirety. Collection 
made by husband upon forgery of wife's 
signature and deposited to his own ac- 
count in bank. Court held that the exis- 
tence of such an estate by entirety does 
not imply an agency in either spouse with 
the assent of the other to do any act 
which changes the character of the prop- 
erty held., i.e., from negotiable paper to 
cash. Both signatures were required be- 
cause no actual authority for the endorse- 
ment was shown. Glasser v. Columbia 

Federal Savings and Loan Assn. of Miami 

Shores, Supreme Court, 197 So.2d 6, 84 

B.L.J. 736. 


§580. Drawee bank paying check on 
forged indorsement — Drawee 
held not liable. 
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U.S. District Court, Canal Zone (1966) 
This case involves two vital aspects of 
banking: check forgery and customers’ 
statements. Although decided outside the 
continental United States, the case pur- 
ports to follow the federal and state courts 
of the United States. The issues centered 
around a number of forgeries by the de- 
positor’s secretary and the lack of notice 
to the drawer bank of these forgeries even 
after the checks were returned with the 
bank statement. The court held that fail- 
ure on the part of the depositor to notify 
the bank of a discovered forgery would 
constitute such negligence as would estop 
the depositor from recovery. The other 
issue, regarding a depositor’s duty to ex- 
amine his monthly statements, was also 
resolved in favor of the plaintiff depositor. 
The court stated that the plaintiff was not 
negligent in examining the monthly state- 
ments. It held, rather, that the defendant 
bank was negligent in honoring the forged 
instruments. Compania de Aguaceros, 
S. A. v. The First National City Bank, 
256 F.Supp. 658, 84 B.L.J. 136. 


Utah (1966) A Utah finance company in 
the course of an auto finance loan drew 
two checks payable jointly to three per- 
sons: the automobile company, James D. 
Parker, the purchaser, and Pat Parker, his 
wife. The used car was to serve as collat- 
eral for the loan. The finance company 
then learned that there was no such per- 
son as Pat Parker. The automobile dealer 
was quickly informed and the car was 
later seized when Parker returned for his 
plates. Parker promptly disappeared. The 
car was turned over to the finance com- 
-pany. Faced with a loss, the finance 
company turned on the drawee bank in- 
sisting that they recredit their account 
for the full face value of the two checks. 
The court pointed out that forgery or no 
forgery the money charged against the 
account went where it had been intended 
to go. The depositor had intended to give 
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the money to the automobile company 
and the automobile company had in fact 
received that money. Blomquist v. Zions 
First National Bank, Supreme Court, 415 
P.2d 213, 84 B.L.J. 260. 


§596. Proving forged indorsement. 
U.S. Court of Appeals, 8th Cir. (1967) 
Defendant, Fannie Mae Ross, was con- 
victed in the U.S. District Court for forg- 
ing treasury checks issued in the name 
of her mother after her mother’s death. 
On appeal to the Court of Appeals, Eighth 
Circuit, the conviction was affirmed. In 
affirming the lower court, the Circuit 
Court agreed with the government’s posi- 
tion that under the law of Missouri, Mrs. 
Williams’ death terminated the agency 
which the defendant had to “open, en- 
dorse and cash” her mother’s checks. Ross 
v. United States, 374 F.2d 97, 84 B.L.J. 
714. 


§597. Criminal prosecutions. 

U.S. Court of Appeals, 8th Cir. (1967) 
Defendant, Fannie Mae Ross, was con- 
victed in the U.S. District Court for forg- 
ing treasury checks issued in the name of 
her mother after her mother’s death. On 
appeal to the Court of Appeals, Eighth 
Circuit, the conviction was affirmed. In 
affirming the lower court, the Circuit 
Court agreed with the government's posi- 
tion that under the law of Missouri, Mrs. 
Williams’ death terminated the agency 
which the defendant had to “open, en- 
dorse and cash” her mother’s checks. Ross 
v. United States, 374 F.2d 97, 84 B.L.]J. 
714. 

GIFTS 


§607. Transactions held not valid as gifts 
of deposits. (new) 

Illinois (1966) In 1957, Jean Weaver 

opened an account with the Marine Bank. 

She gave her daughter-in-law authority 

to draw checks on the account until 1960 

when she cancelled the authority and 
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converted the account to a joint tenancy 
account with her daughter, Mary Lock. 
Both signed the usual joint tenancy bank 
card. Two years later, in 1962, she con- 
verted this account with her son Bill as 
joint tenant. Later that year, she restored 
the joint tenancy with her daughter. Jean 
Weaver died on December 23, 1964. Mary 
filed her inventory and listed the savings 
acount as now her property. The court 
affirmed the lower court. Justice Smith 
stated that there was no intent by Mrs. 
Weaver to make an ultimate gift to the 
other joint tenant. This is substantiated 
by the frequent changes which were only 
a “pattern of convenience.” Where the 
account, states the court, is created for 
the convenience of the decedent, the do- 
nation intent of the joint account is re- 
butted. That donative intent is not present 
here. Estate of Weaver et al. v. Lock, Ap- 
pellate Court of Illinois, 220 N.E.2d 321, 
84 B.L.J. 167. 


GUARANTY 


§614. Necessity for acceptance. 

West Virginia (1967) When plaintiff bank, 
relying solely upon the unequivocal com- 
mitment of defendant, made a loan to one 
McCorry, a contractual relationship was 
effected. Defendant’s promise to pay con- 
stituted an offer and the bank’s action in 
granting the loan to McCorry constituted 
an acceptance. Contention by defendant 
that there was no acceptance by bank be- 
cause it was not notified that the loan 
was made was held untenable, since it 
cannot be seriously contended that defen- 
dant did not have actual notice of loan to 
McCorry. First National Bank of Galli- 
polis v. Marietta Manufacturing Co., Su- 
preme Ct. of Appeals, 153 S.E.2d 172, 84 
B.L.J. 927. 


§616. Construction of contract of guar- 
anty. 

“Restrictive and Continuing Guarantees” 

by Saul Hahn, 84 B.L.J. 500. 


§617. Construction of contract of guar- 
anty — Continuing guarantees. 

Texas (1967) Note contained a provision 
that: “Each maker, surety and all endors- 
ers hereof severally waive notice, protest, 
presentment for payment, and consent 
that the time of payment may be extended 
or this note renewed without notice re- 
leasing any of the parties hereto.” 

It was held that such a provision in a 
note is valid and binding upon all parties 
thereto, including those secondarily liable. 
C. & G. Meter Supply Corporation v. First 
National Bank in Conroe, Court of Civil 
Appeals, 413 S.W.2d 151, 84 B.L.J. 645. 


§621. Guaranty not assignable. 

Texas (1967) Several checks issued by 
Thomas Cook & Son disappeared from 
the offices of Fred L. Haskett Travel 
Service. Some of them were cashed by 
the defendant Mercantile National Bank 
at Dallas. The co-defendant, Mrs. Hilton, 
was the bank’s teller who handled the 
transaction. The police officer investigat- 
ing the matter questioned Mrs. Hilton at 
the bank. She described the man and 
pointed him out as one of a group in a 
newspaper photograph. Plaintiff was the 
one so identified. Plaintiff was charged 
with theft of the checks but was no-billed 
by the grand jury. The bank and Mrs. 
Hilton did not charge the plaintiff with 
wrongdoing, nor was any complaint made 
against him by them. Plaintiff alleges 
malicious prosecution by the defendants. 
The appellate court found that the ele- 
ment of commencement of a criminal 
prosecution and malice were absent in 
this case. The appellate court rejects the 
plaintiff's case, which had been brought 
up on an appeal from a summary judg- 
ment ruling against him. Yianitas v. Mer- 
cantile National Bank at Dallas et al., 410 
S.W.2d 848, 84 B.L.J. 437. 

In an action for malicious prosecution 
against a bank and its employees-wit- 
nesses who identified the plaintiff as the 
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bank robber. The court said to allow 
such action would be to subject the de- 
fendants to a subsequent lawsuit for co- 
operating with the investigation and 
would be against public policy as it would 
discourage cooperation with enforcement 
authorities. Marsh v. Commercial Savings 
Bank, 265 F.Supp. 614 (1967), 84 B.L.]. 
1058. 


HOLDERS IN DUE COURSE 


§627. Definition of holder in due course. 
Louisiana (1967) Two men claiming to 
represent the Rich Plan of New Orleans, 
Inc. visited George Henne and his wife 
Leona at their home and sold them a 
home food plan for $100. The suggested 
that the Hennes sign a promissory note 
in blank but the Hennes refused. One 
of the representatives then entered the 
amount $100 and the figure “4” in the 
space reserved for the number of install- 
ments. Both figures were written in ink. 
The Hennes then signed the note. The 
original figures $100 and 4, which were 
written in ink, had been erased and the 
new figures typed over the erasures. The 
trial court found as a matter of fact that 
these alterations were “obvious to the 
naked eye.” The Court of Appeals of 
Louisiana affirmed the trial court holding 
that the plaintiff could not recover on the 
note since it was not a holder in due 
course where the alterations on the note 
were obvious. Nationwide Acceptance 
Corporation v. Henne et al., 194 $.2d 434, 
84 B.L.J. 449. 


§627. Definition of holder in due course. 
Maryland (1967) The Court of Appeals 
_ of Maryland ruled that “good faith” is to 
be governed by a subjective test and that 
there was a requirement, under the Nego- 
tiable Instruments Law, that the holder 
will not be a holder in due course if there 
be facts which would lead him to discover 
the defeat. Mr. and Mrs. Williams had 
entered into a home improvement con- 


tract with Reynolds Engineering & Sup- 
ply Co. They executed a note for $6,399 
and a mortgage of their home to Rey- 
nolds. The mortgage and note were pur- 
chased by Financial Credit Corp. The 
facts in the case were sufficient to put 
Financial on notice: they had purchased 
the note at a “suspiciously large discount” 
from Reynolds and Reynolds had a “woe- 
ful history . . . of conspiracy to defraud 
and cheat homeowners . . . previously 
documented by this court . . . every Mary- 
lander knew from the newspapers” about 
Reynolds’ fraudulent activities. Financial 
Credit Corp. v. Williams et ux, Court of 
Appeals, 229 A.2d 712, 84 B.L.J. 999. 


§630. Holder must take without notice 
of defect. 

Georgia (1966) One who takes a negotia- 
ble promissory note by assignment after 
maturity and with notice of its dishonor 
is not a holder thereof and takes it subject 
to all the outstanding equities and de- 
fenses available against the original payee 
thereof. American Surety Co. of N. Y. v. 
Garber, 151 $.E.2d 887, 84 B.L.J. 360. 


Tennessee (1964) Sam Taylor needed his 
home renovated so he entered into a writ- 
ten contract with the American Veneering 
Co. to place a new siding on the house, 
repair or replace doors and windows and 
make a cement porch. Taylor alleged that 
American failed to perform according to 
the contract and committed fraud. Before 
the work was complete Taylor received 
a notice from the Brookline Savings and 
Trust Co. stating that the bank had pur- 
chased the contract and note representing 
the amount due for the work. The bank 
sued Taylor to enforce payment on the 
note. Taylor defended on the grounds 
that American committed fraud. The bank 
alleged that it was a holder in due course 
and that it did not know of any matters 
regarding the alleged fraud by American. 
The appellate court upheld the lower 
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court’s decree that the bank was not a 
holder in due course. The definition, ar- 
gues the court, of a holder in due course 
is one who, among other things, takes an 
instrument that is complete and regular 
upon its face. Since the bank took the 
note before it was complete, it is not a 
holder in due course. Also, states the 
court, there was fraud in the inception 
which the bank failed to counter. Also, 
the bank was on notice of prior irregu- 
larities of American in its dealings and 
for that reason it was put on notice. Tay- 
lor v. Brookline Savings and Trust Com- 
pany, Court of Appeals of Tennessee, 405 
S.W.2d 590, 84 B.L.J. 148. 


Mississippi (1967) A note with the en- 
dorsement “without recourse” does not 
impair the negotiable character of the 
instrument. Such endorsement warrants 
that the work for which it was the con- 
sideration had been performed. To con- 
stitute notice of an infirmity in the instru- 
ment or defect in the title the person to 
whom it is negotiated must have knowl- 
edge of the defect. Nash et al. v. Home- 
owners Mortgage Corp., Supreme Ct., 194 
So.2d. 211, 84 B.L.J. 361. 


Louisiana (1967) Where father sold note 
to son who had knowledge of infirmity 
in the note, son acquired it in legal “bad 
faith” and could not hold himself out to be 
a holder in due course. Lawrence v. Durr, 
Ct. of Appeal, 195 So.2d 337, 84 B.L.J. 
644. 


Louisiana (1967) Two men claiming to 
represent the Rich Plan of New Orleans, 
Inc. visited George Henne and his wife 
Leona at their home and sold them a 
home food plan for $100. They suggested 
that the Hennes sign a promissory note 
in blank but the Hennes refused. One 
of the representatives then entered the 
amount $100 and the figure “4” in the 
space reserved for the number of install- 
ments. Both figures were written in ink. 


The Hennes then signed the note. The 
original figures $100 and 4, which were 
written in ink, had been erased and the 
new figures typed over the erasures. The 
trial court found as a matter of fact that 
these alterations were “obvious to the 
naked eye.” The Court of Appeals of 
Louisiana affirmed the trial court holding 
that the plaintiff could not recover on the 
note since it was not a holder in due 
course where the alterations on the note 
were obvious. Nationwide Acceptance 
Corporation v. Henne et al., 194 $.2d 434, 
84 B.L.J. 449. 


§631. Holder must take without notice of 
defect— Where holder is not 
charged with notice. 

Illinois (1966) Two checks were drawn 

by Hullinger, a lender, and given to 

Sledge, the payee-borrower, to cover a 

short-term loan agreement between the 

two men. The understanding was that 
the sum borrowed would be returned 
within a few days. The payee used one 
check to purchase a $3,000 bank draft 
at the Texico State Bank. On the follow- 
ing day he used the other in the sum of 
$3,500 to purchase a $2,400 draft at the 
same bank and deposited the surplus $600 
to his account. Shortly thereafter it be- 
came evident that the repayment was not 
going to be made as anticipated and 
the drawer put a stop on both checks 
which had not yet cleared. The checks 
were dishonored on presentment and 
when the drawer refused the Bank’s de- 
mand for reimbursement suit was brought 
against the drawer on the two checks. In 
the picturesque language of the court the 
depositor’s checks had “bounced with 
regularity all over the place.” The draw- 
er reasoned that this was enough to under- 
mine the position of the Bank as a holder 
in due course. The court did not agree. 

The credit standing of the bank’s depos- 

itor had “nothing to do with the integrity” 

of the checks in question. Nor did it serve 
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as “notice express or implied” that “any 
person had a defense against or claim to 
any part of them.” Texico State Bank 
v. Hullinger, Illinois Court of Appeals, 
Fourth District, 220 N.E.2d 248, 84 B.L.]. 
132. 


§632. Holder must take without notice of 
defect — Purchaser held put on 
notice. 

Maryland (1967) The Court of Appeals 

of Maryland ruled that “good faith” is 

to be governed by a subjective test and 
that there was a requirement, under the 

Negotiable Instruments Law, that the 

holder will not be a holder in due course 

if there be facts which would lead him 
to discover the defect. Mr. and Mrs. 

Williams had entered into a home im- 

provement contract with Reynolds En- 

gineering & Supply Co. They executed 

a note for $6,399 and a mortgage of their 

home to Reynolds. The mortgage and 

note were purchased by Financial Credit 

Corp. The facts in the case were sufficient 

to put Financial on notice: they had pur- 

chased the note at a “suspiciously large 
discount” from Reynolds and Reynolds 
had a “woeful history . . . of conspiracy 

to defraud and cheat homeowners .. . 

previously documented by this court... 

every Marylander knew from the news- 
papers’ about Reynolds’ fraudulent activ- 
ities. Financial Credit Corp. v. Williams 

et ux, Court of Appeals, 229 A.2d 712, 84 

B.L.J. 999. 


Louisiana (1967) Two men claiming to 
represent the Rich Plan of New Orleans, 
Inc. visited George Henne and his wife 
- Leona at their home and sold them a 
home food plan for $100. They suggested 
that the Hennes sign a promissory note 
in blank but the Hennes refused. One 
of the representatives then entered the 
amount $100 and the figure “4” in the 
space reserved for the number of install- 
ments. Both figures were written in ink. 
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The Hennes then signed the note. The 
original figures $100 and 4, which were 
written in ink, had been erased and the 
new figures typed over the erasures. The 
trial court found as a matter of fact that 
these alterations were “obvious to the 
naked eye.” The Court of Appeals of 
Louisiana affirmed the trial court holding 
that the plaintiff could not recover on the 
note since it was not a holder in due 
course where the alterations on the note 
were obvious. Nationwide Acceptance 
Corporation v. Henne et al., 194 $.2d 434, 
84 B.L.J. 449. 


§636. Holder must take without notice of 

defect — Apparent alteration. 
Louisiana (1967) Two men claiming to 
represent the Rich Plan of New Orleans, 
Inc. visited George Henne and his wife 
Leona at their home and sold them a 
home food plan for $100. They suggested 
that the Hennes sign a promissory note 
in blank but the Hennes refused. One 
of the representatives then entered the 
amount $100 and the figure “4” in the 
space reserved for the number of install- 
ments. Both figures were written in ink. 
The Hennes then signed the note. The 
original figures $100 and 4, which were 
written in ink, had been erased and the 
new figures typed over the erasures. The 
trial court found as a matter of fact that 
these alterations were “obvious to the 
naked eye.” The Court of Appeals of 
Louisiana affirmed the trial court holding 
that the plaintiff could not recover on the 
note since it was not a holder in due 
course where the alterations on the note 
were obvious. Nationwide Acceptance 
Corporation v. Henne et al., 194 $.2d 434, 
84 B.LJ. 449. 


§639. Holder must take in good faith. 

Louisiana (1967) Where father sold note 
to son who had knowledge of infirmity 
in the note, son acquired it in legal “bad 
faith” and could not hold himself out to 
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be a holder in due course. Lawrence v. 
Durr, Ct. of Appeal, 195 So.2d 337, 84 
B.L.J. 644. 


Maryland (1967) The Court of Appeals 
of Maryland ruled that “good faith” is 
to be governed by a subjective test and 
that there was a requirement, under the 
Negotiable Instruments Law, that the 
holder will not be a holder in due course 
if there be facts which would lead him 
to discover the defect. Mr. and Mrs. 
Williams had entered into a home im- 
provement contract with Reynolds Engi- 
neering & Supply Co. They executed a 
note for $6,399 and a mortgage of their 
home to Reynolds. The mortgage and 
note were purchased by Financial Credit 
Corp. The facts in the case were suffi- 
cient to put Financial on notice: they had 
purchased the note at a “suspiciously 
large discount” from Reynolds and Rey- 
nolds had a “woeful history . . . of con- 
spiracy to defraud and cheat homeowners 
. . . previously documented by this court 

. every Marylander knew from the 
newspapers” about Reynolds’ fraudulent 
activities. Financial Credit Corp. v. Wil- 
liams et ux, Court of Appeals, 229 A.2d 
712, 84 B.L.J. 999. 


§644. Holder must take for value. 
Colorado (1967) Note given to seller by 
buyer as payment for burglar and fire 
alarm system was assigned to plaintiff. 
Agreement between buyer and seller was 
held to be illusory and therefore void. 
Plaintiff was found not to be an innocent 
purchaser for value of the note. There- 
fore all defenses good against the seller 
are good against the plaintiff and plaintiff 
‘cannot recover on the note. Sentinel Ac- 
ceptance Corp. v. Colgate, Supreme Ct., 
424 P 2d 380, 84 B.L.J. 736. 


§650. Rights of holder in due course. 

Washington (1966) United States Treas- 
ury check is perhaps the most negotiable 
of negotiable instruments. The issuance 


of a stop payment notice by the Treasury 
Department on a social security check 
neither affected the negotiability of the 
check nor discharged the Treasury De- 
partment’s liability thereon. A holder in 
due course could enforce payment for the 
full amount thereof. Neither did the fact 
that the check had been stolen impair its 
negotiability. State of Washington v. 
Easton, 422 P.2d 7, 84 B.L.J. 361. 


§652. Rights of holder in due course 
— Want or failure of consideration 
not a defense. 

Mississippi (1967) A note with the en- 

dorsement “without recourse” does not 

impair the negotiable character of the 
instrument. Such endorsement warrants 
that the work for which it was the con- 
sideration had been performed. To con- 
stitute notice of an infirmity in the instru- 
ment or defect in the title the person to 
whom it is negotiated must have knowl- 
edge of the defect. Nash et al. v. Home- 
owners Mortgage Corp., Supreme Ct., 194 
So.2d 211, 84 B.L.J. 361. 


§660. Burden of proof. 

Maryland (1967) The Court of Appeals 
of Maryland ruled that “good faith” is 
to be governed by a subjective test and 
that there was a requirement, under the 
Negotiable Instruments Law, that the 
holder will not be a holder in due course 
if there be facts which would lead him 
to discover the defect. Mr. and Mrs. Wil- 
liams had entered into a home improve- 
ment contract with Reynolds Engineering 
& Supply Co. They executed a note for 
$6,399 and a mortgage of their home to 
Reynolds. The mortgage and note were 
purchased by Financial Credit Corp. The 
facts in the case were sufficient to put 
Financial on notice: they had purchased 
the note at a “suspiciously large discount” 
from Reynolds and Reynolds had a “woe- 
ful history . . . of conspiracy to defraud 
and cheat homeowners . . . previously 
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documented by this court . . every Mary- 
lander knew from the newspapers” about 
Reynolds’ fraudulent activities. Financial 
Credit Corp. v. Williams et ux, Court of 
Appeals, 229 A.2d 712, 84 B.L.J. 999. 


§682. Capacity in which party signing is 
liable — indorser. 
“Missouri (1966) Endorsers who signed 
trade acceptances with individual signa- 
tures along with the added abbreviations 
of “Pres.,” “Sec’y” and “Treas.” created a 
prima facie case of individual liability. 
Where instrument contains words indicat- 
ing that endorser signs on behalf of prin- 
cipal he is not liable but the addition of 
the words describing him as agent with- 
out disclosing his principal does not ex- 
empt him from personal liberty. Receiv- 
ables Finance Corp. v. Hamilton et al., 
Supreme Ct., 408 S.W.2d 44, 84 B.L.J. 549. 


§701. Conditional indorsement. 


Texas (1966) Unconstitutional endorse- 
ment of note cannot be contradicted or 
altered by parol evidence. The conten- 
tion that the endorsement was executed 
only on the condition proper security be 
obtained does not therefore constitute a 
valid defense. Hood v. First National 
Bank of Panhandle, Ct. of Civil App., 410 
S.W.2d 449, 84 B.L.J. 457. 


§702. Warranties of general indorsers. 

New York (1966) The New York City De- 
partment of Welfare issued a check to 
Mrs. Shirley Gates on August 18, 1964. 
On the next day the Department was in- 
formed by Mrs. Gates that the check had 
been lost. After three days, a replace- 
ment check was issued. Plaintiff depos- 
ited a New York City Department of 
Welfare check endorsed by a person who 
satisfactorily identified herself as Shirley 
Gates. Six months later, plaintiff was 
notified that the Department of Welfare 


claimed the endorsement was a forgery 
and the bank accordingly was debiting 
the account. The depositor is considered 
to have warranted that all signatures on 
the instrumert are genuine or authorized 
(U.C.C. Sec. 4-207). Thus, if the collect- 
ing bank has credited its customer's ac- 
count for an item, but fails to receive a 
final settlement for that item, it may 
charge back the custcmer’s account 
(U.C.C. Sec. 4-212). The forgery was con- 
clusively proved by the Welfare Depart- 
ment. Since the Welfare Department 
rebutted the presumption of the genuine- 
ness of the signature and demonstrated 
that the warranty of plaintiff as to that 
genuineness was breached, the plaintiff's 
complaint was dismissed. However, the 
court hastens to point out that such a 
dismissal is without prejudice to the in- 
stitution by plaintiff of any new action 
against any party on the theory of neg- 
ligence. The Department of Welfare, by 
failing to stop payment and by allowing 
six months to elapse before notifying its 
bank of the forgery may not have acted 
“with the utmost diligence.” The plaintiff 
lost this case on the issue of warranty, 
but the court does not determine whether 
an action based upon negligence would 
fail. 622 West 113th Street Corp. v. Chem- 
ical Bank New York Trust Co., Civil 
Court of the City of New York, 276 N.Y.2d 
85, 84 B.L.J. 327. 


§739.5. Loan Insurance. 

Mass. (1967) Plaintiff sought cancellation 
of note and mortgage alleging that de- 
fendant lender had undertaken to make 
arrangements for insurance to cover pay- 
ment of the loan in the event of borrower- 
husband’s death and that defendant had 
not done so, with the result that the plain- 
tiff had a claim offsetting the amount due 
under the note. Plaintiff could recover the 
extent of the damage as if the representa- 
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tion of securing insurance had been true. 
Robichaud v. Athol Credit Union, 225 
N.E.2d 347, 84 B.L.J. 1072. 


§759. Investments. 


U.S. Court of Appeals, 7th Cir. (1967) The 
Circuit Court of Appeals held that savings 
deposits were not securities under the 
definition of the S. E. C. Act. This action 
was filed by the plaintiffs who described 
themselves as purchasers of securities 
when they made deposits in City Savings. 
They brought suit to have their purchases 
of shares declared void and to be de- 
clared creditors of City Savings. They 
invoked jurisdiction of the U. S. District 
Court under §27 of the Securities Ex- 
change Act of 1934. The complaint al- 
leged that in making their deposits the 
plaintiffs relied on false and misleading 
solicitations mailed to them in violation 
of the S. E. C. Act of 1934, which ren- 
dered their purchases void under §29(b) 
of the Act, entitling them to rescind their 
investments and to recover the amount 
of their investments plus interest. The 
defendants contend that these accounts 
are unlike the ordinary concept of a secu- 
rity. The majority of the Circuit Court 
agreed and further held that the Illinois 
legislature did not intend them to be 
securities under the statutes which cre- 
ated withdrawable accounts in savings 
and loan associations. Moreover, adds the 
majority, an “investor” in a savings and 
loan association lends his money to be 
withdrawable at will and to earn interest. 
“The relationship with the enterprise is 
much more that of debtor-creditor than 
investment. The profit is derived from 
loans to other members. . . . This is not 
investment in a common enterprise with 
profits to come solely from the efforts of 
others.” Tcherepnin et al. v. Knight, 371 
F.2d 374, 84 B.L.J. 620. 


JOINT NOTES 


§761. Joint notes. 


Delaware (1967) Each person bound by 
a joint promise is bound for the whole 
performance thereof, but by making ap- 
propriate objection can prevent recovery 
of judgment against him unless there 
are joined as defendants all promisors 
who were originally bound with him, ex- 
cept such of them as are at the time of 
suit dead or beyond the jurisdiction of 
the court. Scott v. Kay, Supreme Ct., 227 
A.2d 572, 84 B.L.J. 927. 


LABOR LAWS 

§764. Application to banks. 

U.S. Court of Appeals, 10th Cir. (1966) 
Denver U.S. National Bank was the scene 
of handbill distribution by the Building 
Service Employees International Union. 
The Bank premises were picketed for 
some 10 days during the period by per- 
sons carrying signs. At no time during 
this demonstration were the offices of the 
employer, Janitorial Services, picketed, 
nor did the Union itself approach its man- 
agement. The Court of Appeals in 
September 1966 ruled that the Union had 
violated the provision of the NLRB Act. 
The picketing and handbill distribution 
were limited to secondary activity, 
against the Bank’s physical property, its 
employees and customers, and during 
banking hours only. Here the primary em- | 
ployer was not reached. Such conduct of 
a union is precisely the type of “isolated 
evil” to which the quoted 8(b) N.L.R.B. 
section is directed. National Labor Rela- 
tions Board v. Building Service Employ- 
ees International Union, Local No. 105, 
84 B.L.J. 510. 


LIEN AND SET-OFF 
§771. Lien and set-off in general. 
“Legal Aspects of Set-Offs and Over- 
drafts” by William O. Morris, 84 B.L.]J. 
847. 
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§821.1. Liens in general. 

Michigan (1967) Customer sued bank to 
recover funds wrongfully disbursed under 
construction fee contract by bank to con- 
tractor. Court held that bank failed to 
collect proper waivers of mechanics’ 
liens as required by agreement be- 
tween bank and customer and therefore 
breached agreement with customer. Ruc- 
_ ker v. Wyandotte Savings Bank, Ct. of 
App. 148 N.W.2d 532, 84 B.LJ. 456. 


§821.5. Tax Liens. 

“What the Banker Should Know About 
Federal Tax Liens and Levies — Re- 
visited” by William T. Plumb, 84 B.L.J. 1. 


§831. Liability of maker. 

Mississippi (1967) Two elderly homeown- 
ers were visited by a couple of sharpies 
who presented themselves as representa- 
tives of the federal government sent out 
to remodel and repair old houses. The 
homeowners were persuaded to sign a 
“paper,” but the only testimony in the 
record on appeal is that a yellow paper 
was signed, and, apparently, it was a con- 
tract with K. V. Builders for the making 
of the repairs, since such a contrast is the 
only one of the original documents on yel- 
low paper. Both homeowners emphati- 
cally denied signing either the note or the 
trust deed. The court held that the “di- 
rect testimony of appellees [the home- 
owners] that they did not execute the note 
or deed of trust is clear and convincing.” 
It also held that these “signatures” were 
forgeries. The court held that since the 
note and trust deed were forgeries, even 
an innocent purchaser could acquire no 
title. A forgery will not relieve an in- 
dorser who signs “without recourse.” He 
warrants that such signature is genuine 
and not a forgery. Securities Investment 
Company of St. Louis v. Williams et al, 
Supreme Court, 193 So.2d 84 B.L.J. 352. 


THE BANKING LAW JOURNAL 


§831. Liability of maker. 

Texas (1966) Person primarily liable on a 
note is not discharged by an extension of 
the note without his consent where the 
note provides that it may be extended 
without notice. Clark v. Bank of the 
Southwest, Amarillo, Texas, Ct. of Civ. 
App., 410 S.W.2d 191, 84 B.L.J. 550. 


§832. Liability of maker — Joint makers. 


Mississippi (1967) Two elderly homeown- 
ers were visited by a coupie of sharpies 
who presented themselves as representa- 
tives of the federal government sent out 
to remodel and repair old houses. The 
homeowners were persuaded to sign a 
“paper, but the only testimony in the 
record on appeal is that a yellow paper 
was signed, and, apparently, it was a con- 
tract with K. V. Builders for the making 
of the repairs, since such a contract is the 
only one of the original documents on yel- 
low paper. Both homeowners emphati- 
cally denied signing either the note or the 
trust deed. The court held that the “direct 
testimony of appellees [the homeowners] 
that they did not execute the note or deed 
of trust is clear and convincing.” It also 
held that these “signatures” were forg- 
eries. The court held that since the note 
and trust deed were forgeries, even an in- 
nocent purchaser could acquire no title. 
A forgery will not relieve an indorser who 
signs “without recourse.” He warrants that 
such signature is genuine and not a forg- 
ery. Securities Investment Company of 
St. Louis v. Williams et al., Supreme 
Court, 193 So.2d 719, 84 B.L.J. 352. 


MONEY ORDERS 


§858. Negotiability of money orde. 3. 
“Legal Aspects of Postal Money Orders” 
by John D. O'Malley, 84 B.L.J. 471. 


U.S. District Court, Mass. 1967) Judge 
Wyzanski held that forged money orders 
had the characteristics of forged checks 
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and that because of public policy con- 
siderations the bank was not required to 
reimburse the government. “However,” 
he goes on to hold, “today the postal 
money order has characteristics which 
make it sufficiently like a negotiable in- 
strnment to bring it: within the rule of 
Price v. Neal. . . .” Judge Wyzanski held 
that almost all the policy considerations 
“which led to the exception enunciated by 
Lord Mansfield in Price v. Neal in 1762 
and codified in § 3-418 of the Uniform 
Commercial Code favor a rule that a bank 
which has received from the United States 
payment of a stolen domestic postal 
money order which appears fair on its 
face, but which bears the forged initials 
of an issuing employee and an unau- 
thorized impression of an issuing office 
stamp is not thereby under a duty of 
restitution if the bank paid value and re- 
ceived payment without reason to know 
of the forgery and lack of authorization.” 
United States v. First National Bank of 
Boston, 263 263 F.Supp. 298 (1967), 84 
B.L.J. 538. 


MONOPOLIES 


§860.6. Payroll accounting service. (new) 
U.S. Court of Appeals, 10th Cir. (1966) A 
Utah bank made an arrangement with its 
employer customers to deposit their pay- 
roll payments to special accounts in the 
name of each of their employees. The 
employees then would draw against the 
account in any manner they chose. The 
result was to eliminate any need for pay- 
roll checks, thus reducing payroll process- 
ing costs through the use of computers 
and the eliminiation of checks. Two rival 
banks sought damages and injunction at- 
tacking the service as effecting a boycott 
and tying arrangement contrary to the 
Sherman Act. The Court of Appeals af- 
firmed the Utah Federal District Court 
decision dismissing the suit. Chief Judge 
Alfred P. Murrah asserted that there was 
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only a “minimal” restraint. He reasoned 
that since the contracts with the employ- 
ers were terminable at the employers’ op- 
tion, the employers voluntarily main- 
tained the funds on deposit, and the 
employees also voluntarily agreed to the 
accounts, there was no unreasonable re- 
straint. He added, “Absent definite proof 
that the plan had an adverse effect on 
commercial banking in the Ogden area, 
we think that whatever restraint the plan 
produced is reasonable in light of the 
competitive manner in which the con- 
tracts were let. . . .” Moreover, rival banks 
had the opportunity to compete for pay- 
roll service contracts. Bank of Utah et al. 
v. Commercial Security Bank, November 
14, 1966, 84 B.L.J. 65. 


MORTGAGES 


Chattel Mortgages 
§865. Necessity for filing. 


Bankrupt purchased mobile home while 
domiciled in Virginia. Buyer executed 
conditional sales contract, and lien of bank 
properly perfected under Virginia laws. 
Bankrupt later moved to New York State. 
Bank did not file evidence of lien within 
the State of New York. Trustee claimed 
the ownership of the interest of the bank- 
rupt in the mobile homes free from the 
bank’s lien. Referee found that trustee 
held superior title by reason of bank’s 
failure to refile its security interest in 
New York within 4 months as required by 
Section 9-103(3) of the U.C.C. Court va- 
cated order of referee on ground that sub- 
section (4) indicates that where a_security 
interest in personal property is perfected 
as required by another jurisdiction, sub- 
section (3) is not applicable. In re White, 
266 F Supp. 863, 84 B.L.J. 1018. 


§866. Effect of filing. 
U.S. District Court, N.D. New York (1967) 


Bankrupt purchased mobile home while 
domiciled in Virginia. Buyer executed 
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conditional sales contract, and lien of bank 
properly perfected under Virginia laws. 
Bankrupt later moved to New York State. 
Bank did not file evidence of lien within 
the State of New York. Trustee claimed 
the ownership of the interest of the bank- 
rupt in the mobile home free from the 
bank’s lien. Referee found that trustee 
held superior title by reason of bank’s 
_ failure to refile its security interest in New 
York wthin 4 months as required by Sec- 
tion 9-103(3) of the U.C.C. Court vacated 
order of referee on ground that subsec- 
tion (4) indicates that where a security 
interest in personal property is perfected 
as required by another jurisdiction, sub- 
section (3) is not applicable. In Re White, 
266 F.Supp. 863, 84 B.L.J. 1018. 


New Mexico (1967) Elverio Chavez exe- 
cuted an instrument entitled “chattel 
mortgage” in favor of the plaintiff. The 
instrument described a Stratocaster fender 
guitar and a Bandmaster fender ampli- 
fier to secure the debt. One essential ele- 
ment was missing: the plaintiffs address 
did not appear. Defendant’s argument is 
that the security agreement was im- 
properly perfected and it is therefore not 
enforceable against third parties. The 
court states that filing is not necessary to 
perfect a security interest taken by a 
seller who finances the actual purchase of 
consumer goods. However, the guitar 
and amplifier are classified as “equip- 
ment,” as they were primarily used by 
Chavez to perform in night clubs. There- 
fore, perfection by filing of the security 
agreement was required. The lack of the 
secured party's (plaintiff's) address proved 
fatal to plaintiff's cause of action. Stevrell- 
Paterson Finance Company v. May, d/b/a 
Doc Holliday’s Hock Shops, 442 P.2d 
366, 84 B.L.J. 339. 


§868. Person having actual notice. 
Wisconsin (1967) Action in replevin by 
plaintiff, holder of chattel mortgage, to 
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recover property mortgaged from defen- 
dant. Defendant had actual notice of 
mortgage and was not “buyer in ordinary 
course of business” and his rights were 
subject to the prior mortgage of plaintiff, 
even though seller had possession of 
property on consignment and mortgage 
was not perfected. Cash Loan Co., Inc. 
v. Boser, Supreme Ct., 149 N.W. 2d 605, 
84 B.L.J. 927. 


§872. Sufficiency of filing. 

U.S. District Court, N.D. New York (1967) 
Bankrupt purchased mobile home while 
domiciled in Virginia. Buyer executed 
conditional sale contract, and lien of bank 
properly perfected under Virginia laws. 
Bankrupt later moved to New York State. 
Bank did not file evidence of lien within 
the State of New York. Trustee claimed 
the ownership of the interest of the bank- 
rupt in the mobile home free from the 
bank’s lien. Referee found that trustee 
held superior title by reason of bank’s 
failure to refile its security interest in New 
York within 4 months as required by Sec- 
tion 9-103(3) of the U.C.C. Court vacated 
order of referee on ground that subsection 
(4) indicates that where a security interest 
in personal property is perfected as re- 
quired by another jurisdiction, subsection 
(3) is not applicable. In Re White, 266 F. 
Supp. 863, 84 B.L.J. 1018. 


New Mexico (1967) Elverio Chavez exe- 
cuted an instrument entitled “chattel 
mortgage” in favor of the plaintiff. The 
instrument described a Stratocaster fender 
guitar and a Bandmaster fender ampli- 
fier to secure the debt. One essential ele- 
ment was missing: the plaintiff's address 
did not appear. Defendant's argument is 
that the security agreement was im- 
properly perfected and it is therefore not 
enforceable against third parties. The 
court states that filing is not necessary to 
perfect a security interest taken by a 
seller who finances the actual purchase 
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of consumer goods. However, the guitar 
and amplifier are classified as “equip- 
ment,” as they were primarily used by 
Chavez to perform in night clubs. There- 
fore, perfection by filing of the security 
agreement was required. The lack of the 
secured party's (plaintiff's) address proved 
fatal to plaintiff's cause of action. Strevell- 
Paterson Finance Company v. May, d/b/a 
Doc Holliday’s Hock Shops, 442 P.2d 
366, 84 B.L.J. 339. 


§874. Validity of chattel mortgage. 
U.S. Court of Appeals, 10th Circuit (1967) 
Chattel mortgage lienholder sued auto 
mechanic to replevy truck held for repairs 
made on truck by mechanic. U.S. District 
Court held for mechanic. On appeal, court 
reversed, holding that a prior recorded 
chattel mortgage on truck which was 
bought in Idaho and repaired in Colorado 
was a superior lien to auto mechanic’s 
claim. First Security Bank of Idaho v. 
Crouse, 374 F.2d 17, 84 B.L.J. 646. 


§884. Sale of mortgaged property. 
Michigan (1967) Car dealer purchased 
new car from car manufacturer and fi- 
nanced purchase from plaintiff bank. As 
security for the loan a chattel mortgage 
was made to the bank and properly re- 
corded. Defendant purchased the car and 
had no actual knowledge of the mortgage. 
Dealer failed to make payments and 
plaintiff sues to enforce claim. Appellate 
court held that bank left car in mortga- 
gors hands knowing he was holding 
vehicle for sale, as was his business. 
Under these circumstances bank is 
estopped to claim protection of mortgage 
and filing thereof. Court pointed out that 
U.C.C. was not controlling as it was not 
then in effect, but stated that “were this 
situation to arise today, a purchaser in 
the regular course of business is protected 
even though he has actual notice of a 
prior lien.” Oscoda State Savings Bank v. 
McAllister, Ct. of Appeals, 148 N.W.2d 
257, 84 B.L.J. 737. 


North Carolina (1967) Uniform Commer- 
cial Code specifically authorizes disposi- 
tion of collateral in chattel mortgage sale 
by either public or private proceedings. 
A stipulation in a conditional sales agree- 
ment that, upon the vendee’s default, the 
holder may sell the property described 
therein at private sale violated no statute 
or public policy of state. Associates Fi- 
nancial Services Corp. v. Welborn, Su- 
preme Ct., 158 S.E.2d 7, 84 B.L.J. 457. 


REAL ESTATE MORTGAGES 


§891. Assignment of note secured by 
mortgage. 

Mississij (1967) Two elderly homeown- 
ers were visited by a couple of sharpies 
who presented themselves as representa- 
tives of the federal government sent out 
to remodel and repair old houses. The 
homeowners were persuaded to sign a 
“paper,” but the only testimony in the 
record on appeal is that a yellow paper 
was signed, and, apparently, it was a con- 
tract with K. V. Builders for the making 
of the repairs, since such a contract is the 
only one of the original documents on yel- 
low paper. Both homeowners emphati- 
cally denied signing either the note or the 
trust deed. The court held that the “direct 
testimony of appellees [the homeowners] 
that they did not execute the note or deed 
of trust is clear and convincing.” It also 
held that these “signatures” were forge- 
ries. The court held that since the note 
and trust deed were forgeries, even an in- 
nocent purchaser could acquire no title. 
A forgery will not relieve an indorser who 
signs “without recourse.” He warrants that 
such signature is genuine and not a forg- 
ery. Securities Investment Company of St. 
Louis v. Williams et al, Supreme Court, 
193 So.2d 719, 84 B.L.J. 352. 

§895. Foreclosure. 

Florida (1967) Where value of property 
sold was twice the amount paid for it at 
foreclosure sale, mere inadequacy of pur- 
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chase price was not sufficient to justify 
rescission of the foreclosure sale when no 
irregularities in connection therewith 
were either proved or alleged. Guerra v. 
Mutual Federal Savings and Loan Asso- 
ciation, District Court of Appeals, 194 
So.2d 15, 84 B.L.J. 456. 


NATIONAL BANKS 


- §900. State control of national banks. 


U.S. Court of Appeals, District of Colum- 
bia Cir. (1967) New York banking statute, 
Section 105(1)(b), states that “a bank or 
trust company with its principal office in 
a city with a population of more than one 
million [New York City] may open and 
occupy one or more branch offices in any 
county adjoining such city if such county 
has a population of more than seven hun- 
dred thousand [Nassau County]... .” Since 
the unincorporated area of Nassau county 
in which New York City bank seeks to 
open a branch is not “in a city or village 
with a population of one million or less 
in which is already located the principal 
office of another bank, trust company or 
national banking association” neither Sec- 
tion 105(1)(b) of the New York Banking 
Law nor Section 7 of the National Bank 
Act would seem to bar its establishment. 
Valley National Bank of Long Island v. 
Camp and The Chase Manhattan Bank 
(National Association). 377 F.2d 173, 84 
B.L.J. 1016. 


U.S. District Court, Northern District of 
Florida (1967) A national bank may op- 
erate an armored car messenger service 
for pick-up and delivery of cash and other 
items. The U.S. District Court held that 
such messenger service was not in viola- 
tion of Florida statutes. Once it is estab- 
lished that the activity in question is not 
a branch within the federal law there is 
no application of state statutes with re- 
spect to branching. The First National 
Bank in Plant City, et al. v. Dickinson, 
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Comptroller of the State of Florida, et al., 
May 1967, 84 B.L.J. 910. 


Arizona (1967) An Illinois national bank, 
which had been denominated alternative 
trustee in will, held not to violate “doing 
business” statutes. “Doing business” 
statute aimed primarily at activities with 
more commercial flavor. Bank here merely 
filing accounts and reports with court. 
Estate of Taylor v. First National Bank of 
Ottawa, Illinois, Ct. of Appeals, 424 P.2d 
186, 84 B.L.J. 644. 


§902. Powers of national banks gen- 
erally. 
U.S. District Court, Atlanta (1967) The 
U.S. District Court sitting in Atlanta ruled 
that national banks cannot carry on the 
business of insurance agents in places with 
a population of more than 5,000 persons. 
The defendant, Saxon, alleged that Title 
12 allows such insurance sales anywhere 
as long as the insurance written is inciden- 
tal to banking transactions. Judge Lewis 
R. Morgan ruled that the statute “by 
limiting the power of banks to act as in- 
surance agents to those who operate in 
places of 5,000 or less, Congress has 
impliedly prohibited banks in larger cities 
from acting as insurance agents. Georgia 
Association of Independent Agents, Inc. 
et al v. Saxon, March 1967, 84 B.L.J. 516. 


§911. Powers of national banks — Estab- 
lishing branches. 
U.S. Supreme Court (1966) The U.S. Su- 
preme Court decided that national banks 
must conform to state bank branching 
statutes. The court held that the legisla- 
tive history of the National Bank Act in- 
dicated quite clearly that Congress in- 
tended to place national and state banks 
on a basis of “competitive equality” inso- 
far as branch banking was concerned. The 
case originated when the Comptroller al- 
lowed two Utah banks to establish 
branches. Utah law prohibits Utah banks, 
with certain exceptions, from establishing 
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branches except by taking over an existing 
bank which has been in operation not 
less than five years. The U.S. Supreme 
Court affirmed the Court of Appeals in 
both cases, holding that since Utah banks 
could not establish branches in the man- 
ner sought by the two national banks, they 
also were prevented by state law. The 
First National Bank of Logan, Utah v. 
Walker Bank and Trust Company; First 
Security Bank of Utah, N. A. v. Commer- 
cial Security Bank; Saxon v. Commercial 
Security Bank, October Term, 1966, De- 
cember 12, 1966, 84 B.L.J. 113. 


Michigan (1967) Former Comptroller — 


Saxon was ruled to have been “arbitrary 
and capricious” in his granting of a new 
branch bank in the Village of Holt, Michi- 
gan. Circuit Court Judge O'Sullivan fur- 
ther ruled that the lower federal court 
was “clearly erroneous” in not holding 
that the Comptroller had exceeded his 
executive privileges. The appellate court 
held that the lower court had “clearly” 
erred when it ruled that the location of 
Dart’s branch was in a separate village 
from Holt. The court therefore reversed 
the lower court, vacated the certificate 
issued by the Comptroller and enjoined 
the Dart National Bank from operating 
a branch at any place within the Village 
of Holt, Michigan. American Bank & 
Trust Co. v. Saxon, Comptroller of the 
Currency, and The Dart National Bank 
of Mason, Western District of Michigan, 
February 28, 1967, 84 B.L.J. 423. 


U.S. Court of Appeals, Sixth Circuit (1967) 
Appellate court upheld U.S. District 
Court’s findings that an area in Michigan 
was not a village under Michigan law and 
therefore Comptroller’s decision to permit 
a bank to operate a branch there was 
properly invalidated. Further, the court 
determined that the Comptroller’s deci- 
sion was not supported by competent, 
substantial evidence and such decision 
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was arbitrary, capricious and an abuse of 
discretion. Peoples Bank of Trenton v. 
Saxon, 373 F.2d 185, 84 B.L.J. 830. 


U.S. Court of Appeals, District of Colum- 
bia Cir. (1967) New York banking statute, 
Section 105(1)(b), states that “a bank or 
trust company with its principal office in 
a city with a population of more than one 
million [New York City] may open and 
occupy one or more branch offices in any 
county adjoining such city if such county 
has a population of more than seven hun- 
dred thousand [Nassau County]. . . .” Since 
the unincorporated area of Nassau county 
in which New York City bank seeks to 
open a branch is not “in a city or village 
with a population of one million or less 
in which is already located the principal 
office of another bank, trust company or 
national banking association” neither Sec- 
tion 105(1)(b) of the New York Banking 
Law nor Section 7 of the National Bank 
Act would seem to bar its establishment. 
Valley National Bank of Long Island v. 
Camp and The Chase Manhattan Bank 
(National Association). 377 F.2d 173, 84 
B.L.J. 1016. 


§914. National bank not liable as 
guarantor. 

Florida (1966) In May of 1964, E. B. Fer- 
guson loaned $80,000 to C. M. C. Corpora- 
tion, taking that corporation’s promissory 
note. The note was payable May 22, 1965. 
Before maturity, Ferguson was induced 
to agree to an exchange of notes on the 
basis that Five Points National Bank of 
Miami would guarantee to purchase the 
new note. The issue to be resolved was 
whether the statements made by the bank 
constituted a guarantee or a purchase of 
commercial paper in the ordinary course 
of business. The court stated that one 
dealing with a national bank is charged 
with notice of the laws regulating such 
institutions; and in this case the law is 
clear that a national bank is not per- 
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mitted to lend its credit to commercial 
paper which it does not own. The court 
further stated that it did not hold that a 
bank could not purchase negotiable paper 
at discount, but it could not guarantee the 
payment of a note without consideration 
or benefit to it. Ferguson v. Five Points 
National Bank of Miami, District Court 
of Appeal, Florida, 187 So.2d 45, 84 B.L.]. 
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§925. Liquidation of national bank. 
U.S. District Court, Middle District of 
Pennsylvania (1967) 12 U.S.C. § 181 pro- 
vides that a bank may be sold to another 
bank by a two-thirds shareholder vote, 
unless “an emergency exists and the 
Comptroller of the Currency specifically 
waives such requirement for shareholder 
approval.” The First National Bank of 
Exeter, Pa., was sold to Wyoming Na- 
tional Bank of Wilkes-Barre, Pa., after a 
defalcation of some $460,000 was dis- 
covered and after the Comptroller had 
appointed a conservator. A derivative 
stockholders’ suit was begun to invalidate 
the sale of the bank. The trial court held 
that: “It seems clear that an emergency 
exists when imminent danger of insol- 
vency requires one to safeguard the as- 
sets. .. .” In view of the facts brought 
out at the trial, the court further decided 
that “a reasonable man should have con- 
cluded that an emergency existed.” Ac- 
cordingly, the verdict was entered for the 
defendant, the Comptroller. Minichello et 
al v. Saxon et al, 266 F. Supp. 279, 84 
B.L.J. 815. 


$927. Action against national bank. 

Arizona (1967) An Illinois national bank, 
which had been denominated alternative 
trustee in will, held not to violate “doing 
business” statutes. “Doing business” 
statute aimed primarily at activities with 
more commercial] flavor. Bank here merely 
filing accounts and reports with court. 
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Estate of Tayior v. First National Bank 
of Ottawa, Illinois, Ct. of Appeals, 424 
P.2d 186, 84 B.L.J. 644. 


Michigan (1967) Former Comptroller 
Saxon was ruled to have been “arbitrary 
and capricious” in his granting of a new 
branch bank in the Village of Holt, Michi- 
gan. Circuit Court Judge O'Sullivan fur- 
ther ruled that the lower federal court 
was “clearly erroneous” in not holding 
that the Comptroller had exceeded his 
executive privileges. The appellate court 
held that the lower court had “clearly” 
erred when it ruicd that the location of 
Dart’s branch was in a separate village 
from Holt. The court therefore reversed 
the lower court, vacated the certificate 
issued by the Comptroller and enjoined 
the Dart National Bank from operating 
a branch at any place within the Village 
of Holt, Michigan. American Bank & 
Trust Co. v. Saxon, Comptroller of the 


_ Currency, and The Dart National Bank 


of Mason, Western District of Michigan, 
February 28, 1967, 84 B.L.J. 423. 


Florida (1967) National Bank with its only 
banking office located in Illinois could 
not be sued in Florida due to lack of 
proper venue under federal statute pre- 
scribing venue in the district or county in 
which the bank is located. Statute, § 94 
of Title 12, U.S.C.A. provides: 


“Actions and proceedings against any 
association under this chapter may be 
had in any district or Territorial court 
of the United States held within the 
district in which such association may 
be established, or in any State, county, 
or municipal court in the county or city 
in which said association is located hav- 
ing jurisdiction in similar cases.” 


Exchange National Bank of Chicago v. 
Rock et al, District Ct. of Appeal, 197 
So.2d 52, 84 B.L.J. 644. 
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§930. Liability for negligence. 

Texas (1967) Several checks issued by 
Thomas Cook & Son disappeared from 
the offices of Fred L. Haskett Travel Ser- 
vice. Some of them were cashed by the 
defendant Mercantile National Bank at 
Dallas. The co-defendant, Mrs. Hilton, 
was the bank’s teller who handled the 
transaction. The police officer investi- 
gating the matter questioned Mrs. Hilton 
at the bank. She described the man and 
pointed him out as one of a group in a 
newspaper photograph. Plaintiff was the 
one so identified. Plaintiff was charged 
with theft of the checks but was no billed 
by the grand jury. The bank and Mrs. 
Hilton did not charge the plaintiff with 
wrongdoing, nor was any complaint made 
against him by them. Plaintiff alleges 
malicious prosecution by the defendants. 
The appellate court found that the ele- 
ment of commencement of a criminal 
prosecution and malace were absent in 
this case. The appellate court rejects the 
plaintiff's case, which had been brought 
up on an appeal from a summary judg- 
ment ruling against him. Yianitas v. Mer- 
cantile National Bank at Dallas et al, 410 
S.W.2d 848, 84 B.L.J. 437. 


§930.9 Negotiability in general. 
“Similarities in American and European 
. Negotiable Instruments Law” by Marshall 
L. Cohen, 84 B.L.J. 981. 


NEGOTIABILITY 


§931. Words of negotiability necessary. 
U.S. District Court, Mass. (1967) Chief 
Judge Wyzanski held that forged money 
orders had the characteristics of forged 
checks and that because of public policy 
considerations the bank was not required 
to reimburse the government. “However,” 
he goes on to hold, “today the postal 
money order has characteristics which 
make it sufficiently like a negotiable in- 


strument to bring it within the rule of 
Price v. Neal. . . .” Judge Wyzanski held 
that almost all the policy considerations 
“which led to the exception ennunciated 
by Lord Mansfield in Price v. Neal in 
1762 and codified in § 3-418 of the Uni- 
form Code favor a rule that a bank which 
has received from the United States pay- 
ment of a stolen domestic postal money 
order which appears fair on its face, but 
which bears the forged initials of an is- 
suing employee and an unauthorized im- 
pression of an issuing office stamp is not 
thereby under a duty of restitution if the 
bank paid value and received payment 
without reason to know of the forgery 
and lack of authorization.” United States 
v. First National Bank of Boston, 263 
F.Supp. 298 (1967), 84 B.L.J. 538. 


§935. Stipulations destroying 
negotiability. 

Georgia (1966) A promissory note payable 
in 18 monthly installments, maturing at a 
date subsequent to the institution of an 
action upon it, and containing a stipula- 
tion providing for acceleration of matu- 
rity, at the holder’s option, upon certain 
conditions, is not an unconditional con- 
tract. Hartsfield Co. No. 3, Inc. v. Wil- 
liams, 151 S.E.2d 908, 84 B.L.J. 360. 


Colorado (1967) Note which read in part: 
“Upon completion and operation of new 
motel . . . we promise to pay . . .” was 
not a negotiable instrument and bank was 
not a holder in due course since it was 
put on notice by the language of the note. 
Bank of Kimball v. Rostek, 423 P.2d 579. 
84 B.L.J. 1072. 


§947. Instrument must be unconditional. 
Georgia (1966) A promissory note payable 
in 18 monthly installments, maturing at a 
date subsequent to the institution of an 
action upon it, and containing a stipula- 
tion providing for acceleration of matu- 
rity, at the holder’s option, upon certain 
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conditions, is not an unconditional con- 
tract. Hartsfield Co. No. 3, Inc. v. Wil- 
liams, 151 S.E.2d 908, 84 B.L.J. 360. 


§955. Instrument must be certain as to 

time of payment. 
Pennsylvania (1966) The Master Home- 
craft Company contracted to remodel the 
Zimmerman home. In connection with this 
work, the Zimmermans executed a judg- 
‘ ment note in the principal amount of 
$9,747. Shortly thereafter, execution was 
issued by the Master Homecraft Com- 
pany upon the judgment. On further legal 
action, the lower court ordered the judg- 
ment stricken on the grounds that it was 
impossible to determine from the face of 
the note the amount due or the date of 
maturity. The appellate court reversed 
and held in part that this was a demand 
note, since no time for payment was 
stated. Master Homecraft Co. v. Zimmer- 
man, Superior Ct., 222 A.2d 440, 84 B.L.J. 
520. 


§959. Instrument musi be certain as to 

time of payment—Instalment notes. 
Pennsylvania (1966) The Master Home- 
craft Company contracted to remodel the 
Zimmerman home. In connection with 
this work, the Zimmermans executed a 
judgment note in the principal amount of 
$9,747. Shortly thereafter, execution was 
issued by the Master Homecraft Company 
upon the judgment. On further legal ac- 
tion, the lower court ordered the judg- 
ment stricken on the grounds that it was 
impossible to determine from the face of 
the note the amount due or the date of 
maturity. The appellate court reversed 
and held in part that this was a demand 
note, since no time for payment was 
stated. Master Homecraft Co. v. Zimmer- 
man, Superior Ct., 222 A.2d 440, 84 B.L.]J. 
520. 


§1059. Waiver of notice. 
New York (1966) Waiver of protest is also 


a waiver of presentment and of notice of 
dishonor; and where the waiver is em- 
bodied in the instrument itself, it is bind- 
ing upon all parties. U.C.C. § 3-511(5)(6). 
Gerrity Co., Inc. v. Padalino, Supreme 
Court, Albany Cy., 273 N.Y.S.2d 994, 84 
B.L.J. 457. 


OFFICERS, DIRECTORS AND 
EMPLOYEES OF BANKS 


§1067.5. Criminal liability of directors, 

officers or employees generally. 
U.S. Court of Appeals, 10th Cir. (1966) 
Napoleon Persone Zamora had been em- 
ployed by the First National Bank of 
Santa Rosa, New Mexico, and was found 
guilty by a jury on each of eight counts 
of an indictment charging the making of 
false entries in the records of a bank in- 
sured by the F.D.I.C. Zamora sought a 
reversal of his conviction and sentence al- 
leging that the admission of his confes- 
sion was error. The Circuit Court upheld 
the convictions and dismissed all of 
Zamora’s allegations of improper admis- 
sion of the confessions. At the heart of the 
appellate court decision is the fact that 
Zamora was given ample opportunity to 
seek counsel, that he was made aware of 
his rights not to answer any questions, 
and that if he did his answers could be 
held against him. The court stated, “The 
applicable constitutional tests were met.” 
Zamora v. United States, 369 F.2d 855, 84 
B.L.J. 346. 


§1077. Liability of bank for acts of offi- 
cers or employees. 
Texas (1967) Several checks issued by 
Thomas Cook & Son disappeared from the 
offices of Fred L. Haskett Travel Service. 
Some of them were cashed by the defen- 
dant Mercantile National Bank at Dallas. 
The co-defendant, Mrs. Hilton, was the 
bank’s teller who handled the transaction. 
The police officer investigating the matter 
questioned Mrs. Hilton at the bank. She 
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described the man and pointed him out as 
one of a group in a newspaper photo- 
graph. Plaintiff was the one so identified. 
Plaintiff was charged with theft of the 
checks but was no billed by the grand 
jury. The bank and Mrs. Hilton did not 
charge the plaintiff with wrongdoing, nor 
was any complaint made against him by 
them. Plaintiff alleges malicious prosecu- 
tion by the defendants. The appellate 
court found that the element of com- 
mencement of a criminal prosecution and 
malace were absent in this case. The 
appellate court rejects the plaintiff's case, 
which had been brought up on an appeal 
from a summary judgment ruling against 
him. Yianitas v. Mercantile National Bank 
at Dallas et al, 410 S.W.2d 848, 84 B.L.]. 
437. 


OFFICERS AND EMPLOYEES 
OF BANKS 


§1077. Liability of Bank for Acts of Offi- 
cers or Employees. 


In an action for malicious prosecution 
against a bank and its employees-wit- 
nesses who identified the plaintiff as the 
robber. The court said to allow such ac- 
tion would be to subject the defendants 
to a subsequent law suit for cooperating 
with the investigation and would be 
against public policy as it would discour- 
age cooperation with enforcement au- 
thorities. Marsh v. Commercial Savings 
Bank, 265 F.Supp. 614 (1967), 84 B.L.J. 
1058. 


§1099. Personal Liability of cashier — 
Criminal liability. 
U.S. Court of Appeals, 10th Cir (1966) 
Napoleon Persone Zamora had been em- 
ployed by the First National Bank of 
Santa Rosa, New Mexico, and was found 
guilty by a jury on each of eight counts 
of an indictment charging the making of 
false entries in the records of a bank in- 
sured by the F.D.I.C. Zamora sought a 


reversal of his conviction and sentence 
alleging that the admission of his confes- 
sion was error. The Circuit Court upheld 
the convictions and dismissed all of 
Zamora’s allegations of improper admis- 
sion of the confessions. At the heart of 
the appellate court decision is the fact 
that Zamora was given ample opportunity 
to seek counsel, that he was made aware 
of his rights not to answer any questions, 
and that if he did his answers could be 
held against him. The court stated, “The 
applicable constitutional tests were met.” 
Zamora v. United States, 369 F.2d 855, 84 
B.L.J. 346. 


§1103. Compensation of cashier. 
Nebraska (1967) Charles A. Sullivan was 
elected cashier of the David City Bank of 
Nebraska at a yearly salary of $7,200. The 
articles of incorporation of the bank pro- 
vided that the terms of its officers “shall 
be for one year. .. .” He was subsequently 
discharged from his employment as cash- 
ier when there were three months left 
on the term of office. There was no pro- 
vision in the state statutes allowing for a 
bank to dismiss its officers “at pleasure.” 
The trial court held that he had not been 
dismissed for cause. This ruling was up- 
held by the appellate court. The burden 
is upon the defendant bank to show that 
the plaintiff had actually obtained other 
employment, or, that he might have ob- 
tained such other employment had he 
been diligent. In this case, the cashier 
had not obtained other employment, but 
since the defendant bank had not proved 
that he failed to exercise due diligence in 
seeking another job, the measure of dam- 
ages was the contracted salary for the 
three months. Sullivan v. David City 
Bank, Supreme Ct., 148 N.W.2d 844, 84 
B.L.J. 640. 


§1105. Cashier's term of office. 
Nebraska (1967) Charles A. Sullivan was 
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elected cashier of the David City Bank of 
Nebraska at a yearly salary of $7,200. The 
articles of incorporation of the bank pro- 
vided that the terms of its officers “shall 
be for one year. .. .” He was subsequently 
discharged from his employment as cash- 
ier when there were three months left 
on the term of office. There was no pro- 
vision in the state statutes allowing for a 
. bank to dismiss its officers “at pleasure.” 
The trial court held that he had not been 
dismissed for cause. This ruling was up- 
held by the appellate court. The burden 
is upon the defendant bank to show that 
the plaintiff had actually obtained other 
employment, or, that he might have ob- 
tained such other employment had he 
been diligent. In this case, the cashier 
had not obtained other employment, but 
since the defendant bank had not proved 
that he failed to exercise due diligence in 
seeking another job, the measure of dam- 
ages was the contracted salary for the 
three months. Sullivan v. David City 
Bank, Supreme Ct., 148 N.W.2d 844, 84 
B.L.J. 640. 


§1131. Liability of bank for act of teller. 
Texas (1967) Several checks issued by 
Thomas Cook & Son disappeared from 
the offices of Fred L. Haskett Travel Ser- 
vice. Some of them were cashed by the 
defendant Mercantile National Bank at 
Dallas. The co-defendant, Mrs. Hilton, 
was the bank’s teller who handled the 
transaction. The police officer investi- 
gating the matter questioned Mrs. Hilton 
at the bank. She described the man and 
pointed him out as one of a group in a 
‘newspaper photograph. Plaintiff was the 
one so identified. Plaintiff was charged 
with theft of the checks but was no billed 
by the grand jury. The bank and Mrs. 
Hilton did not charge the plaintiff with 
wrongdoing, nor was any complaint made 
against him by them. Plaintiff alleges 
malicious prosecution by the defendants. 


The appellate court found that the ele- 
ment of commencement of a criminal 
prosecution and malace were absent in 
this case. The appellate court rejects the 
plaintiff's case, which had been brought 
up on appeal from a summary judgment 
ruling against him. Yianitas v. Mercantile 
National Bank at Dallas et al, 410 S.W.2d 
848, 84 B.L.J. 437. 


In an action for malicious prosecution 
against a bank and its employees-wit- 
nessees who identified the plaintiff as the 
robber. The court said to allow such ac- 
tion would be to subject the defendants 
to a subsequent lawsuit because they 
cooperated with the investigation and 
would be against public policy as it 
would discourage cooperation with en- 
forcement authorities. Marsh v. Commer- 
cial Savings Bank, 265 F.Supp. 614 (1967), 
84 B.L.J. 1058. 


§1133. False entries by national bank of- 
ficers. 


U.S. Court of Appeals, 10th Cir. (1966) 
Napoleon Persone Zamora had been em- 
ployed by the First National Bank of 
Santa Rosa, New Mexico, and was found 
guilty by a jury on each of eight counts 
of an indictment charging the making of 
false entries in the records of a bank in- 
sured by the F.D.I.C. Zamora sought a 
reversal of his conviction and sentence al- 
leging that the admission of his confes- 
sion was error. The Circuit Court upheld 
the convictions and disimssed all of 
Zamora’s allegations of improper admis- 
sion of the confessions. At the heart of the 
appellate court decision is the fact that 
Zamora was given ample opportunity to 
seek counsel, that he was made aware of 
his rights not to answer any questions, 
and that if he did his answers could be 
held against him. The court stated. “The 
applicable constitutional tests were met.” 
Zamora v. United States, 369 F.2d 855, 84 
B.L.J. 346. | 
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PAYEE 


§1206. Joint payees. 


North Carolina (1967) Former wife of 
plaintiff was joint payee on note. Court 
held that she was a necessary party to the 
action on the note and was therefore 
properly joined as party defendant when 
she failed to consent to be joined as plain- 
tiff. Underwood v. Otwell, Supreme Ct., 
153 S.E. 2d 40, 84 B.L.J. 549. 


§1207. Right of payee to recover. 
“Banks and Banking — Liability of Bank 
to Payee for Cashing Check with Unau- 
thorized Endorsement — Effect of Signa- 
ture Cards,” 84 B.L.J. 795. 


PAYMENT 


§1208. Payment in general. 

New York, Sup. Ct., App. Div. (1967) Sum 
of $1000 given to defendants by the de- 
cedent held not to be a gift but was given 
in trust for payment of the decedent's 
medical bills. Unexpended balance at 
death belonged to the estate. Andalaro v. 
Greto, 281 N.Y.S.2d 147, 84 B.L.J. 1077. 


§1215. Application of payments. 

U.S. District Ct., So. Car. (1967) When a 
debtor owes money on several accounts 
and makes payment of less than the total 
amount due, he may specify to which 
debt the amount is to be applied. If, how- 
ever, he fails to specify, the creditor may 
then apply the money to any debt which 


is due. But, the creditor does not have 


the right to apply the payment to a debt 
not yet matured if there are other debts 
due. There was in this case no direction 
by defendant as to how to apply $4,500 
mailed in to plaintiff. It was permissible, 
ruled the court, for the plaintiff to apply 
the amount to any matured debts. There 
were two such debts, one for $6.44 and 
the other for $1470.01. The plaintiff, 
stated the court, was not entitled to apply 


the remaining $3023.55 to another account 
as an advance against future purchases. 
Therefore, ruled the court, plaintiff was 
given judgment on the note since the de- 
fendant failed to prove a novation, but 
plaintiff must apply the $3,023.55 as a pro 
tanto discharge on the note. Davis Meter 
and Supply Co., Inc. v. Coastal Water 
Company, 266 F. Supp. 887, 84 B.L.J. 
1008. 


§1219. Payment to holder. 


Georgia (1966) Note was drawn payable 
“to order of Henry L. de Give, Attorney 
for R. O. Cannon, Jaboc B. Fannin and 
Dr. Charles F. Goosby” and was not en- 
dorsed by de Give to plaintiffs. Defen- 
dant contends that plaintiffs were not 
proper parties to sue on note. This con- 
tention was held to be without merit. 
Uniform Commercial Code, Section 3-117 
provides: “An instrument made payable 
to a named person with the addition of 
words describing him (a) as agent or offi- 
cer of a specified person is payable to his 
principal. . . .” Either the principal or the 
agent in his own name may enforce pay- 
ment as a holder of the instrument. Ben- 
nett v. Cannon et al, Ct. of App., 151 — 
S.E.2d 828, 84 B.L.J. 455. 


‘PLEDGE AND COLLATERAL 


§1271. Validity of pledge. 

Kentucky (1967) Mary Amlung went to 
the First National Lincoln Bank of Louis- 
ville along with her husband, Bertram, to 
borrow some $24,000. They executed a 
promissory note. The purpose of the loan 
was to pay a debt owing another bank by 
the husband. On the same day Mary exe- 
cuted a pledge or hypothecation agree- 
ment pledging 297 shares of Falls City 
Brewing Co. as security. Later, husband 
Bertram visited the same bank and bor- 
rowed more money—some $15,000 on 
more than one note. All notes bore the 
signature of trusting wife Mary —a forg- 
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ery by husband Bertram. All notes listed 
as collateral the 297 shares. The bank, 
stated the trial court, “clearly had au- 
thority . . . to attach that collateral to 
any subsequent debts of the husband.” 
The appellate court agreed. Amlung v. 
First National Lincoln Bank of Louisville, 
411 S.W.2d 465, 84 B.L.I. 533. 


§1273. Pledge of corporate stocks. 
“Quagmire for Lending Cfficers: Loans 
on Pledged Securities” by Henry Harfield, 
84, B.L.J. 283. 


PRESENTMENT FOR PAYMENT 


§1302. Place of presentment. 

Texas (1967) Where no place of payment 
is specified on note and no address is 
given the instrument is to be presented at 
the usual place of business or residence 
of the person to make payment. Evidence 
showed that borrower was not a resident 
of Montana nor had he transacted any 
business in Montana since 1950, and that 
note was executed in North Dakota. Bor- 
rower was not served properly and Mon- 
tana court did not have jurisdiction to 
render judgment, and such judgment 
would not be given full faith and credit. 
Hamilton v. Newbury, Ct. of Civil App., 
Dallas, 412 S.W.2d 801, 84 B.L.J. 829. 


§1322. Waiver of presentment. 

New York (1966) Waiver of protest is also 
a waiver of presentment and of notice of 
dishonor; and where the waiver is em- 
bodied in the instrument itself, it is bind- 
ing upon all parties. U.C.C. § 3-511(5)(6). 
Gerrity Co., Inc. v. Padalino, Supreme 
Court, Albany Cy., 273 N.Y.S.2d 994, 84 
B.L.J. 456. 


§1326. Waiver of presentment — Waiver 
of protest of notice. 

New York (1966) Waiver of protest is also 

a waiver of presentment and of notice of 

dishonor; and where the waiver is em- 
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bodied in the instrument itself, it is bind- 
ing upon all parties. U.C.C. § 3-511(5)(6). 
Gerrity Co., Inc. Padalino, Supreme 
Court, Albany Cy., 273 N.Y.S.2d 994, 84 
B.L.J. 457. 


§1344. Waiver of protest. 


New York (1966) Where the note sued on 
indicated on its face that protest was 
waived, presentment and notice of dis- 
honor were not necessary to charge the 
maker and endorser, both of whom were 
bound since the waiver of protest ap- 
peared on the face of the note. Gerrity 
Company, Inc. v. Padalino, Sup. Ct. 273 
N.Y.S.2d 994. See Uniform Commercial 
Code, Section 3-511. 84 B.L.J. 80. 


RENEWAL AND EXTENSION 


§1347. Renewal and extension. 

Texas (1966) Person primarily liable on 
a note is not discharged by an extension 
of the note without his consent where the 
note provides that it may be extended 
without notice. Clark v. Bank of the 
Southwest, Amarillo, Texas, Ct. of Civ. 
App., 410 S.W.2d 191, 84 B.L.J. 550. 


§1357. Contracts of Sale. 

Nebraska (1967) Buyer signed a condi- 
tional sales contract without reading the 
conditions of the reverse side. Unless 
fraud can be shown the buyer is obligated 
to the conditions. General Motors Ac- 
ceptance Corp. v. Blanco, 149 N.W.2d 516. 


§1357.5. Conditional sales contracts. 

U.S. Court of Appeals, 7th Cir. (1967) 
This case involves an action for assault 
and battery stemming from a fight be- 
tween plaintiff Jonaitis and three agents 
of defendant General Motors Acceptance 


— 
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Corporation (GMAC). The fight took place 
when the GMAC men attempted to re- 
possess a station wagon held by Jonaitis 
under a conditional sales contract. The 
court instructed the jury that the GMAC 
men were not entitled to use force in the 
repossession of the car, but might use 
force to defend themselves from force. 
The U.S. Court of Appeals upheld the 
District Court jury’s finding for the de- 
fendant and stated: “It cannot he said, 
as a matter of law, that the limits were 
exceeded.” Jonaitis v. General Motors Ac- 
ceptance Corporation, 374 F.2d 867, 84 
B.L.J. 811. 


Arizona (1966) Plaintiff had an implied-in- 
law duty to record conditional sales con- 
tract. The performance of this duty was 
not waived by the unconditional guaran- 
ties executed by defendant. Defendant 
was entitled to be released from liability 
in his guarantee to the extent of his loss 
caused by the failure to record. Jacquays 
& Co. v. First Security Bank, Sup. Ct., 
419 P.2d 85, 84 B.L.J. 78. 


North Carolina (1967) Uniform Commer- 
cial Code specifically authorizes disposi- 
tion of collateral in chattel mortgage sale 
by either public or private proceedings. 
A stipulation in a conditional sales agree- 
ment that, upon the vendee’s default, the 
holder may sell the property described 
therein at private sale violated no statute 
or public policy of state. Associates Fi- 
nancial Services Corp. v. Welborn, Su- 
preme Ct., 158 S.E.2d 7, 84 B.L.J. 457. 


§1357.6. Title Retention Contracts. 
New York (1967) Consignments to con- 
signee who was not to be liable to con- 
signor unless the merchandise was sold 
by chain stores and then only after the 
sales had been made, were not consign- 
ments “intended as security” within the 
meaning of § 9-102 of the Uniform Com- 
mercial Code. In Re Mincow Bag Co. 279 
N.Y.S.2d 306, 84 B.L.J. 1073. 


SAVINGS AND LOAN ASSOCIATIONS 


§1358.2. In general. 

U.S. Court of Appeals, 7th Cir. (1967) 
The Circuit Court of Appeals held that 
savings deposits were not securities under 
the definition of the S. E. C. Act. This 
action was filed by the plaintiffs who de- 
scribed themselves as purchasers of secu- 
rities when they made deposits in City 
Savings. They brought suit to have their 
purchases of shares declared void and 
to be declared creditors of City Savings. 
They invoked jurisdiction of the U.S. Dis- 
trict Court under § 27 of the Securities 
Exchange Act of 1934. The complaint 
alleged that in making their deposits the 
plaintiffs relied on false and misleading 
solicitations mailed to them in violation 
of the S. E. C. Act of 1934, which ren- 
dered their purchases void under § 29(b) 
of the Act, entitling them to rescind their 
investments and to recover the amount 
of their investments plus interest. The de- 
fendants contend that these accounts are 
unlike the ordinary concept of a security. 
The majority of the Circuit Court agreed 
and further held that the Illinois legisla- 
ture did not intend them to be securities 
under the statutes which created with- 
drawable accounts in savings and loan 
associations. Moreover, adds the majority, 
an “investor” in a savings and loan asso- 
ciation lends his money to be withdraw- 
able at will and to earn interest. “The 
relationship with the enterprise is much 
more that of debtor-creditor than invest- 
ment. The profit is derived from loans 
to other members. . . . This is not invest- 
ment in a common enterprise with profits 
to come solely from the efforts of others.” 
Tcherepnin et al v. Knight, 371 F.2d 374, 
84 B.L.J. 620. 


Arkansas (1967) Where first application 
for charter as savings and loan association 
named 19 incorporators and met all statu- 
tory requirements and 16 of the original 
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incorporators were named in the second 
application, it was not required to file new 
stock subscriptions with the new applica- 
tion. White County Guaranty Savings and 
Loan Association v. Searcy Federal Sav- 
ings and Loan Association et al, Supreme 
Court, 410 S.W.2d 760, 84 B.L.J. 548. 


SIGNATURE 


.§1373.5. Proof of signature. 

Mississippi (1967) Two elderly homeown- 
ers were visited by a couple of sharpies 
who presented themselves as representa- 
tives of the federal government sent out 
to remodel and repair old houses. The 
homeowners were persuaded to sign a 
“paper,” but the only testimony in the 
record on appeal is that a yellow paper 
was signed, and, apparently, it was a con- 
tract with K. V. Builders for the making 
of the repairs, since such a contract is the 
only one of the original documents on 
yellow paper. Both homeowners emphat- 
ically denied signing either the note or 
the trust deed. The court held that the 
“direct testimony of appellees [the home- 
owners] that they did not execute the 
note or deed of trust is clear and convinc- 
ing.” It also held that these “signatures” 
were forgeries. The court held that since 
the note and trust deed were forgeries, 
even an innocent purchaser could acquire 
no title. A forgery will not relieve an 
indorser who signs “without recourse.” He 
warrants that such signature is genuine 
and not a forgery. Securities Investment 
Company of St. Louis v. Williams et al, 
Supreme Court, 193 So.2d 719, 84 B.L.]. 
352. 


SIGNATURES OBTAINED BY FRAUD 


§1377. Liability of maker whose signa- 
ture is obtained by fraud. 
Mississippi (1967) Two elderly homeown- 
ers were visited by a couple of sharpies 
who presented themselves as representa- 
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tives of the federal government sent out 
to remodel and repair old houses. The 
homeowners were persuaded to sign a 
“paper, but the only testimony in the 
record on appeal is that a yellow paper 
was signed, and, apparently, it was a con- 
tract with K. V. Builders for the making 
of the repairs, since such a contract is the 
only one of the original documents on 
yellow paper. Both homeowners emphat- 
ically denied signing either the note or 
the trust deed. The court held that the 
“direct testimony of appellees [the home- 
owners] that they did not execute the 
note or deed of trust is clear and convinc- 
ing.” It also held that these “signatures” 
were forgeries. The court held that since 
the note and trust deed were forgeries, 
even an innocent purchaser could acquire 
no title. A forgery will not relieve an 
indorser who signs “without recourse.” 
He warrants that such signature is genu- 
ine and not a forgery. Securities Invest- 
ment Company of St. Louis v. Williams 
et al, Supreme Court, 193 So.2d 719, 84 
B.L.J. 352. 


STOPPING PAYMENT 


§1467. Stopping payment as 

holder in due course. 
“The Stop Payment of Checks and the 
Holder in Due Course: A Conflicts and 
Comparative Law View” by Daniel E. 
Murray, 84 B.L.J. 887. 


against 


Washington (1966) United States Trea- 
sury check is perhaps the most negotiable 
of negotiable instruments. The issuance 
of a stop payment notice by the Treasury 
Department on a social security check 
neither affected the negotiability of the 
check nor discharged the Treasury De- 
partment’s liability thereon. A holder in 
due course could enforce payment for the 
full amount thereof. Neither did the fact 
that the check had been stolen impair 
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its negotiability. State of Washington v. 
Easton, 422 P.2d 7, 84 B.L.J. 361. 


§1473. Effect of stopping payment. 
Washington (1966) United States Trea- 
sury check is perhaps the most negotiable 
of negotiable instruments. The issuance 
of a stop payment notice by the Treasury 
Department on a social security check 
neither affected the negotiability of the 
check nor discharged the Treasury De- 
partment’s liability thereon. A holder in 
due course could enforce payment for the 
full amount thereof. Neither did the fact 
that the check had been stolen impair 
its negotiability. State of Washington v. 
Easton, 422 P.2d 7, 84 B.L.J. 361. 


§1480. Proof of signature. 


Mississippi (1967) Two elderly homeown- 
ers were visited by a coupie of sharpies 
who presented themselves as representa- 
tives of the federal government sent out 
to remodel and repair old houses. The 
homeowners were persuaded to sign a 
“paper, but the only testimony in the 
record on appeal is that a yellow paper 
was signed, and, apparently, it was a con- 
tract with K. V. Builders for the making 
of the repairs, since such a contract is the 
only one of the original documents on 
yellow paper. Both homeowners emphat- 
ically denied signing either the note or 
the trust deed. The court held that the 
“direct testimony of appellees [the home- 
owners] that they did not execute the 
note or deed of trust is clear and con- 
vincing.” It also held that these “signa- 
tures” were forgeries. The court held 
that since the note and trust deed were 
forgeries, even an innocent purchaser 
could acquire no title. A forgery will not 
relieve an indorser who signs “without 
recourse.” He warrants that such signa- 
ture is genuine and not a forgery. Secu- 
rities Investment Company of St. Louis v. 
Williams et al, Supreme Court, 193 So.2d 
719, 84 B.L.J. 352. 


XLVii 
SURETIES 
§1484. Rights and liabilities of sureties 
in general. 


U.S. Court of Appeals, Ist Cir. (1966) 
A Massachusetts firm known as Sandler- 
ette opened an account with a local bank. 
Morse was its office manager from 1956 
until 1961. One of his duties was to pre- 
pare for deposit the checks received by 
and payable to the company. He had au- 
thority to place a rubber stamp endorse- 
ment on all checks and deliver them for 
deposit. During the period mentioned, 
Morse made personal use of his position 
and wrongfully cashed 172 checks total- 
ling some $310,000. These checks were 
not deposited to the firm account, but 
cashed by the bank for Morse. The issue 
before the U.S. Circuit Court of Appeals 
is only to decide whether the loss suffered 
by the bank is within the coverage of a 
Bankers Blanket Bond which was in force 
between the bank and Aetna Casualty Co. 
at the time the loss occurred. Aetna’s 
argument, states the court, appears to be 
based upon the theory that Sandler-ette 
“received some benefit by taking the ac- 
tion it did to have Morse prosecuted for 
larceny of its property.” The court rejects 
this theory and holds that the money 
stolen came under the bond coverage. 
Aetna Casualty and Surety Company v. 
Guaranty Bank and Trust Company, 370 
F.2d 276, 84 B.L.J. 728. 


TAXATION 


§1495. Taxation of property owned by 
non-resident. 
U.S. Court of Appeals, 5th Cir. (1967) 
Joint deposit agreement between Cana- 
dian Bank and Texas residents was per- 
formable in Canada and subject to Cana- 
dian estate taxes. Dunn v. Bank of Nova 
Scotia, 374 F.2d 876 (1967), 84 B.L.J. 1077. 


§1504. Taxation of national banks. 


XLViii 


“Two Aspects of Federal State Relations: 
State Taxation of National Banks and Pro- 
posed Federal Supervision of Foreign 
Banking” by Dennis J. Lehr, 84 B.L.J. 941. 


§1518.5. Interitance tax—property by the 
Entireties. 

Indiana App. Ct. (1967) Property acquired 
_ by the entireties produces no levy under 
state inheritance taxes. There is no trans- 
fer of the property upon the death of one 
of the spouces since each own the entire 
estate. Indiana v. Estate of Weinstein, 228 
N.E.2d 23, 84 B.L.J. 1076. 


§1522. Income tax. 
“Tax Planning of Commercial Banks” by 
Jeanne Zweig, 84 B.L.J. 964. 


“American Travelers Checks” by William 
D. Hawkland, 84 B.L.J. 377. 


§1559. Traveler's checks 

Texas (1967) Several checks issued by 
Thomas Cook & Son disappeared from 
the offices of Fred L. Haskett Travel 
Service. Some of them were cashed by 
the defendant Mercantile National Bank 
at Dallas. The co-defendant, Mrs. Hilton, 
was the bank’s teller who handled the 
transaction. The police officer investigat- 
ing the matter questioned Mrs. Hilton 
at the bank. She described the man and 
pointed him out as one of a group in a 
newspaper photograph. Plaintiff was the 
one so identified. Plaintiff was charged 
with theft of the check but was no billed 
by the grand jury. The bank and Mrs. 
Hilton did not charge the plaintiff with 
wrongdoing, nor was any complaint made 
against him by them. Plaintiff alleges 
malicious prosecution by the defendants. 
The appellate court found that the ele- 
ment of commencement of a criminal 
prosecution and malace were absent in 
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this case. The appellate court rejects the 
plaintiffs case, which had been brought 
up on an appeal from a summary judg- 
ment ruling against him. Yianitas v. Mer- 
cantile National Bank at Dallas et al, 410 
S.W.2d 848, 84 B.L.J. 437. 


In an action for malicious prosecution 
against a bank and its employees-wit- 
nesses who identified the plaintiff as the 
robber. The court said to allow such ac- 
tion would be to subject the defendants 
to a subsequent lawsuit because they 
cooperated with the investigation and 
would be against public policy as it would 
discourage cooperation with enforcement 
authorities. Marsh v. Commercial Savings 
Bank, 265 F.Supp. 614 (1967), 84 B.L.J. 
1058. 


UNIFORM COMMERCIAL CODE 


§1562.53. Article 3. Commerical paper. 
U.S. Court of Appeals, Third Circuit 
(1967) An employee of plaintiff caused 
plaintiff to draw checks payable to ficti- 
tious suppliers. Wrongdoing employee 
then forged indorsements of fictitious 
payees, cashed checks at defendant bank 
and converted the proceeds. Held that 
bank was not liable to plaintiff for charg- 
ing his account under Code, § 3-405(1)(c): 
(1) An indorsement by any person in the 
name of a named payee is effective if .. . 
(c) an agent or employee has supplied 
him with the name of the payee intending 
the latter to have no interest. 
May Department Stores Co. v. Pittsburgh 
National Bank, 374 F.2d 109, 84 B.L.J. 
738. 


New York (1967) Suit by drawer, major- 
ity shareholder of corporation, against 
drawee banks on charge that banks paid 
on wrongful endorsement. Held, drawer 
is precluded from recovering from drawee 
banks for paying checks on a forged or 
unauthorized endorsement where the pro- 
ceeds of the checks actually reach the 
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person or persons whom the drawer in- 
tended to receive them. Gotham-Vladimir 
Advertising, Inc. v. First National City 
Bank, Chemical Bank New York Trust 
Co., and The Chase Manhattan Bank, 
Supreme Court, Appellate Division, First 
Department, 277 N.Y.S.2d 719, 84 B.L.J. 
1017. 


New York (1966) Waiver of protest is also 
a waiver of presentment and of notice 
of dishonor; and where the waiver is em- 
bodied in the instrument itself, it is bind- 
ing upon all parties. U.C.C. § 3-511 (5) 
(6). Gerrity Co., Inc. v. Padalino, Supreme 
Court, Albany Cy., 273 N.Y.S.2d 994, 84 
B.L.J. 457. 


New York (1966) The New York City De- 
partment of Welfare issued a check to 
Mrs. Shirley Gates on August 18, 1964. 
On the next day the Department was in- 
formed by Mrs. Gates that the check had 
been lost. After three days, a replacement 
check was issued. Plaintiff deposited a 
New York City. Department of Welfare 
check endorsed by a person who satisfac- 
torily identified herself as Shirley Gates. 
Six months later, plaintiff was notified that 
the Department of Welfare claimed the 
endorsement was a forgery and the bank 
accordingly was debiting the account. The 
depositor is considered to have warranted 
that all signatures on the instrument are 
genuine or authorized (U.C.C. Sec. 4-207). 
Thus, if the collecting bank has credited 
its customer's account for an item, but 
fails to receive a final settlement for that 
item, it may charge back the customer's 
account (U.C.C. Sec. 4-212). The forgery 
was conclusively proved by the Welfare 
Department. Since the Welfare Depart- 
ment rebutted the presumption of the 
genuineness of the signature and demon- 
strated that the warranty of plaintiff as 
to that genuineness was breached, the 
plaintiff's complaint was dismissed. How- 
ever, the court hastens to point out that 
such a dismissal is without prejudice to 
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the institution by plaintiff of any new 
action against any party on the theory of 
negligence. The Department of Welfare, 
by failing to stop payment and by allow- 
ing six months to elapse before notifying 
its bank of the forgery may not have 
acted “with the utmost diligence.” The 
plaintiff lost this case on the issue of 
warranty, but the court does not deter- 
mine whether an action based upon neg- 
ligence would fail. 622 West 113th Street 
Corp. v. Chemical Bank New York Trust 
Co., Civil Court of the City of New York, 
276 N.Y.2d 85, 84 B.L.J. 327. 


New York (1966) Where the note sued 
on indicated on its face that protest was 
waived, presentment and notice of dis- 
honor were not necessary to charge the 
maker and endorser, both of whom were 
bound since the waiver of protest ap- 
peared on the face of the note. Gerrity 
Company, Inc. v. Padalino, Sup. Ct., 273 
N.Y.S.2d 994. See Uniform Commercial 
Code, Section 3-511, 84 B.L.J. 80. 


New York (1966) Two checks were made: 
“Pay to the order of B & M Electric Corp. 
Max Marcus.” Proceeds of the checks 
were deposited in the account of B & M 
Electric Corp. and indorsed by B & M, 
but not by Max Marcus. Plaintiff sues 
claiming indorsements on check were not 
in accordance with manner drawn. Court 
held that checks were properly indorsed 
and deposited. Marcus was sole stock- 
holder and principal officer of B & M. 
Marcus had authority to indorse checks 
not only to himself but also on behalf 
of corporation. Rembrandt Electronics v. 
Chase Manhattan Bank, 273 N.Y.S.2d 868, 
84 B.L.J. 79. 

Mississippi (1967) Two elderly homeown- 
ers were visited by a couple of sharpies 
who presented themselves as representa- 
tives of the federal government sent out 
to remodel and repair old houses. The 
homeowners were persuaded to sign a 
“paper,” but the only testimony in the 
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record on appeal is that a yellow paper 
was signed, and, apparently, it was a con- 
tract with K. V. Builders for the making 
of the repairs, since such a contract is the 
only one of the original documents on 
yellow paper. Both homeowners emphat- 
ically denied signing either the note or 
the trust deed. The court held that the 
“direct testimony of appellees [the home- 
‘owners] that they did not execute the note 
or deed of trust is clear and convincing.” 
It also held that these “signatures” were 
forgeries. The court held that since the 
note and trust deed were forgeries, even 
an innocent purchaser could acquire no 
title. A forgery will not relieve an in- 
dorser who signs “without recourse.” He 
warrants that such signature is genuine 
and not a forgery. Securities Investment 
Company of St. Louis v. Williams et al, 
Supreme Court, 193 So.2d 719, 84 B.L.]. 
352. 


Maryland (1967) The Court of Appeals 
of Maryland ruled that “good faith” is 
to be governed by a subjective test and 
that there was a requirement, under the 
Negotiable Instruments Law, that the 
holder will not be a holder in due course 
if there be facts which would lead him 
to discover the defect. Mr. and Mrs. 
Williams had entered into a home im- 
provement contract with Reynolds Engi- 
neering & Supply Co. They executed a 
note for $6,399 and a mortgage of their 
home to Reynolds. The mortgage and 
note were purchased by Financial Credit 
Corp. The facts in the case were suffi- 
cient to put Financial on notice: they had 
purchased the note at a “suspiciously large 
discount” from Reynolds and Reynolds 
had a “woeful history . . . of conspiracy 
to defraud and cheat homeowners... . 
previously documented by this court . . . 
every Marylander knew from the news- 
papers” about Reynolds’ fraudulent activ- 
ities. Financial Credit Corp. v. Williams 


et ux, Court of Appeals, 229 A.2d 712, 84 
B.L.J. 999. 


Louisiana (1967) Two men claiming to 
represent the Rich Plan of New Orleans, 
Inc. visited George Henne and his wife 
Leona at their home and sold them a 
home food plan for $100. They suggested 
that the Hennes sign a promissory note 
in blank but the Hennes refused. One 
of the representatives then entered the 
amount $100 and the figure “4” in the 
space reserved for the number of install- 
ments. Both figures were written in ink. 
The Hennes then signed the note. The 
original figures $100 and 4, which were 
written in ink, had been erased and the 
new figures typed over the erasures. The 
trial court found as a matter of fact that 
these alterations were “obvious to the 
naked eye.” The Court of Appeals of 
Louisiana affirmed the trial court holding 
that the plaintiff could not recover on 
the note since it was not a holder in due 
course where the alterations on the note 
were obvious. Nationwide Acceptance 
Corporation v. Henne et al, 194 S.2d 434, 
84 B.L.J. 449. 


Georgia (1966) Note was drawn payable 
“to order of Henry L. de Give, Attorney 
for R. O. Cannon, Jacob B. Fannin and 
Dr. Charles F. Goodsby” and was not 
endorsed by de Give to plaintiffs. De- 
fendant contends that plaintiffs were not 
proper parties to sue on note. This con- 
tention was held to be without merit. 
Uniform Commercial Code, Section 3-117 
provides: “An instrument made payable 
to a named person with the addition of 
words describing him (a) as agent or offi- 
cer of a specified person is payable to his 
principal. .. .” Either the principal or the 
agent in his own name may enforce pay- 
ment as a holder of the instrument. Ben- 
nett v. Cannon et al, Ct. of App., 151 
S.E.2d 828, 84 B.L.J. 455. 


Florida (1967) Note, due Sept. 25, 1964, 
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was extended, with sufficient considera- 
tion, several times. Endorser attempted to 
avoid liability for payment on ground that 
he had not consented to more than one 
extension, nor had he been notified there- 
of. The note provided for extension with- 
out notice. Court held that under the Uni- 
form Commercial Code a consent to 
extension, expressed in the instrument, is 
binding on secondary parties and accom- 
modation makers. Bleakley v. Sarasota 
Bank & Trust Co., District Ct., 194 So.2d 
918, 84 B.L.J. 456. 


Arkansas (1966) Where trade acceptances 
contained all the elements of negotiability 
specified by the Union Commercial Code, 
the mere reference to the transaction giv- 
ing rise to the instruments does not affect 
negotiability. Federal Factors, Inc. v. 
Wellbanke, Sup. Ct., 405 S.W.2d 712, 84 
B.L.J. 78. 


U.S. District Court, Mass. (1967) Chief 
Judge Wyzanski held that forged money 
orders had the characteristics of forged 
checks and that because of public policy 
considerations the bank was not required 
to reimburse the government. “However,” 
he goes on to hold, “today the postal 
money order has characteristics which 
make it sufficiently like a negotiable in- 
strument to bring it within the rule of 
Price v. Neal. . . .” Judge Wyzanski held 
that almost all the policy considerations 
“which led to the exception enunciated by 
Lord Mansfield in Price v. Neal in 1762 
and codified in § 3-418 of the Uniform 
Commercial Code favor a rule that a bank 
which has received from the United States 
payment of a stolen domestic postal 
money order which appears fair on its 
face, but which bears the forged initials 
of an issuing employee and an unau- 
thorized impression of an issuing office 
stamp is not thereby under a duty of res- 
titution if the bank paid value and re- 
ceived payment without reason to know 
of the forgery and lack of authorization.” 


United States v. First National Bank of 
Boston, 263 F.Supp. 298 (1967), 84 B.L.J. 
538. 


§1562.54. Article 4— Bank deposits and 
collections. 
New York (1966) The New York City De- 
partment of Welfare issued a check to 
Mrs. Shirley Gates on August 18, 1964. 
On the next day the Department was in- 
formed by Mrs. Gates that the check had 
been lost. After three days, a replacement 
check was issued. Plaintiff deposited a 
New York City Department of Welfare 
check endorsed by a person who satis- 
factorily identified herself as. Shirley 
Gates. Six months later, plaintiff was 
notified that the Department of Welfare 
claimed the endorsement was a forgery 
and the bank accordingly was debiting the 
account. The depositor is considered to 
have warranted that all signatures on the 
instrument are genuine or authorized 
(U.C.C. Sec. 4-207). Thus, if the collecting 
bank has credited its customer's account 
for an item, but fails to receive a final 
settlement for that item, it may charge 
back the customer’s account (U.C.C. Sec. 
4-212). The forgery was conclusively 
proved by the Welfare Department. Since 
the Welfare Department rebutted the 
presumption of the genuineness of the 
signature and demonstrated that the war- 
ranty of plaintiff as to what genuineness 
was breached, the plaintiff's complaint 
was dismissed. However, the court has- 
tens to point out that such a dismissal is 
without prejudice to the institution by 
plaintiff of any new action against any 
party on the theory of negligence. The 
Department of Welfare, by failing to stop 
payment and by allowing six months to 
elapse before notifying its bank of the 
forgery may not have acted “with the ut- 
most diligence.” The plaintiff lost this 
case on the issue of warranty, but the 
court does not determine whether an ac- 
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tion based upon negligence would fail. 
622 West 113th Street Corp. v. Chemical 
Bank New York Trust Co., Civil Court of 
the City of New York, 276 N.Y.2d 85, 84 
B.L.J. 327. 


§1562.59. Article 9— Secured transac- 
tions. 

“Disposition of Collateral After Default 

‘Under the Uniform Commercial Code” by 

David C. Dorset, 84 B.L.J. 659. 

“The Security Agreement” by Lester E. 

Dennon, 84 B.L.J. 874. 


Organizing and Drafting a Set of Banking 
Forms for Use Under the Uniform Com- 
mercial Code, article by Ralph C. Clontz, 
Jr. discusses the formulation of security 
agreement forms to be used according to 
the particular state’s adoption of the 
U.C.C, 84 B.L.J. 1035. 


North Carolina (1967) Uniform Commer- 
cial Code specifically authorizes disposi- 
tion of collateral in chattel mortgage sale 
by either public or private proceedings. 
A stipulation in a conditional sales agree- 
ment that, upon the vendee’s default, the 
holder may sell the property described 
therein at private sale violated no statute 
or public policy of state. Associates Fi- 
nancial Services Corp. v. Welborn, Su- 
preme Ct., 158 S.E.2d 7, 84 B.L.J. 457. 


New Mexico (1967) Elverio Chavez exe- 
cuted an instrument entitled “chattel mort- 
gage’ in favor of the plaintiff. The in- 
strument described a Stratocaster fender 
guitar and a Bandmaster fender ampli- 
fier to secure the debt. One essential 
element was missing: the plaintiffs ad- 
dress did not appear. Defendant's argu- 
ment was inproperly perfected and it is 
therefore not enforceable against third 
parties. The court states that filing is not 
necessary to perfect a security interest 
taken by a seller who finances the actual 
purchase of consumer goods. However, 
the guitar and amplifier are classified as 


“equipment,” as they were primarily used 
by Chavez to perform in night clubs. 
Therefore, perfection by filing of the se- 
curity agreement was required. The lack 
of the secured party's (plaintiff's) address 
proved fatal to plaintiffs cause of action. 
Strevell-Paterson Finance Company v. 
May, d/b/a Doc Holliday’s Hock Shops, 
442 P.2d 366, 84 B.L.J. 339. 


Massachusetts (1967) Purchase money se- 
curity interest in consumer goods, per- 
fected under U.C.C. § 9-302(1)(d), prevails 
over a creditor of the consumer-purchaser 
attaching the collateral or purchasing the 
collateral for his own personal use at an 
execution sale of the collateral to satisfy 
a judgment obtained by him. National 
Shawmut Bank of Boston v. Vera, Su- 
preme Judicial Court, 223 N.E.2d 515, 84 
B.L.J. 829. 


Michigan (1967) Car dealer purchased 
new car from car manufacturer and fi- 
nanced purchase from plaintiff bank. As 
security for the loan a chattel mortgage 
was made to the bank and properly re- 
corded. Defendant purchased the car and 
had no actual knowledge of the mortgage. 
Dealer failed to make payments and plain- 
tiff sues to enforce claim. Appellate court 
held that bank left car in mortgagor's 
hands knowing he was holding vehicle for 
sale, as was his business. Under these 
circumstances bank is estopped to claim 
protection of mortgage and filing thereof. 
Court pointed out that U.C.C. was not 
controling as it was not then in effect, but 
stated that “were this situation to arise 
today, a purchaser in the regular course 
of business is protected even though he 
has actual notice of a prior lien.” Oscoda 
State Savings Bank v. McAllister, Ct. of 
Appeals, 148 N.W.2d 257, 84 B.L.J. 737. 


Georgia (1966) Properly recorded bill of 
sale to secure debt on an inventory, with 
clauses covering future advances, exe- 
cuted and recorded prior to the adoption 
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of the Uniform Commercial Code, did not 
have to be field anew under the U.C.C. 
to preserve its security interest in inven- 
tory acquired by the debtor after the ef- 
fective date of the Code. Proceeds of the 
sale of such inventory belong to the 
holder of the bill of sale to secure the 
debt and not to the holders of security 
interests, not purchase money security in- 
terests, which were executed, delivered 
and filed after the effective date of the 
UCC. Charles S. Martin Distributing Co. 
v. First State Bank of Blakely, et al; Gen- 
eral Electric Credit Corp. v. First State 
Bank of Blakely, et al, Ct. of App., 152 
S.E.2d 599, 84 B.L.J. 645. 


New York (1967) Consignments to con- 
signee who was not to be liable to con- 
signor unless the merchandise was sold 
by chain stores and then only after the 
sales had been made, were not consign- 
ments “intended as security” within the 
meaning of § 9-102 of the Uniform Com- 
mercial Code. In Re Mincow Bag Co. 279 
N.Y.S.2d 306, 84 B.L.J. 1073. 


U.S. District Court, N.D. New York (1967) 
Bankrupt purchased mobile home while 
domiciled in Virginia. Buyer executed 
conditional sales contract, and lien of bank 
properly perfected under Virginia laws. 
Bankrupt later moved to New York State. 
Bank did not file evidence of lien within 
the State of New York. Trustee claimed 
the ownership of the interest of the in- 
terest of the bankrupt in the mobile home 
free from the bank’s lien. Referee found 
that trustee held superior title by reason 
of bank’s failure to refile its security in- 
terest in New York within 4 months as 
required by Section 9-103(3) of the U.C.C. 
Court vacated order of referee on ground 
that subsection (4) indicates that where a 
security interest in personal property is 
perfected as required by another jurisdic- 
tion, subsection (3) is not applicable. In 
re White, 266 F. Supp. 863, 84 B.L.J. 1018. 


USURY 


§1564. What constitutes usury. 
Maryland (1967) The Court of Appeals of 
Maryland ruled that “good faith” is to be 
governed by a subjective test and that 
there was a requirement, under the Nego- 
tiable Instruments Law, that the holder 
will not be a holder in due course if there 
be facts which would lead him to dis- 
cover the defect. Mr. and Mrs. Williams 
had entered into a home improvement 
contract with Reynolds Engineering & 
Supply Co. They executed a note for 
$6,399 and a mortgage of their home to 
Reynolds. The mortgage and note were 
purchased by Financial Credit Corp. The 
facts in the case were sufficient to put 
Financial on notice: they had purchased 
the note at a “suspiciously large discount” 
from Reynolds and Reynolds had a “woe- 
ful history . . . of conspiracy to defraud 
and cheat homeowners . . . previously 
documented by this court. . . . every Mary- 
lander knew from the newspapers” about 
Reynolds” fraudulent activities. Financial 
Credit Corp. v. Williams et ux, Court of 
Appeals, 229 A.2d 712, 84 B.L.J. 999. 


Nevada (1967) Whether a transaction in 
the form of a sale with option to repur- 
chase is in fact a sale, or a loss disguised 
as a sale to cover up a scheme to collect 
usurious interest is an issue for the jury. 
Usurious interest voluntarily paid may be 
recovered by the borrower because the 
law makes an agreement for a greater rate 
of interest null and void and of no effect 
as to such execessive rate of interest over 
that allowed by statute. The theory of 
this law is that society benefits by the 
prohibition of loans at excessive interest 
rates, even though both parties are willing 
to negotiate them. Accordingly, “volun- 
tary’ payments of interest do not waive 
the rights of the payers. A fortiori usuri- 
ous interest involuntarily paid is recover- 
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able. Kline v. Robinson, Supreme Court, 
428 P.2d 190, 84 B.L.J. 1018. 


§1614. Attorneys. 

Florida (1967) Where attorneys repre- 
senting testamentary distributees peti- 
tioned for fees out of proportion and at- 
torneys failed in their main purpose to 
increase residuary estate and where there 
was evidence that attorneys’ efforts de- 
creased value of estate, attorneys were 
held not entitled to compensation out of 
the corpus of the trust. First National 


Bank in Fort Myers v. Hill et al, District 
Ct. of Appeals, 194 So.2d 675, 84 B.L.J. 
548. 


§1617. Verbal Agreement to Make 
Bequest. 

Idaho Superior Court (1967) Defendants 
alleged that payments from the sale of a 
house would be paid up on the death of 
the plaintiff. The court said this arrange- 
ment would have to meet the same re- 
quirements as that for a_ testamentary 
disposition by will. Christian Christiansen 
v. Rumsey, 84 B.L.J. 1074. 
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